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Introduction
Enframing the Citizen in Contemporary Times

Over the past several years, citizenship has cndured rcsolutely.aj% a
central concern in the understanding of social change. This ﬁbldl'ng
interest in citizenship among social scientists is remarkable considering
that in its origin and growth, citizenship was, ;md continues to be,
associated with ‘dominant’ concepts like state, nation-state, democracy,
rights, and equality, which have for long determined imagin‘aries of
the form and substance of social life and political community. The
last two decades, which have witnessed an unprecedented interest in
citizenship, are largely seen as the period of its ‘return’ and ‘resurgence’,
following a period of waning of interest in the concept.” A signiﬁ;ant
body of scholarship on citizenship has accumulated over this pcrp(l,
carving out its conceptual autonomy and also underscoring its
specificity as a concept which, through a clustering with other cognate
concepts,? produces polyrhythmous understandings of social reality
and possibilities of social change.

If one examines the diverse and continually accumulating literature
on citizenship in the period of its resurgence, one is struck by the
insistence in all these writings that citizenship needs to be redefined
in what are claimed to be the changed circumstances of its return.
The present age of citizenship’s return, these writings argue, is
different from the carlier ages in which there had been “heightened

' the article, ‘Return of the Citizen: A Survey of Recent Work on Citizenship
Theory’, Will Kymlicka and Wayne Norman claim that there has been a return
of interest in citizenship in social and political theory, so much so chat it had
become the ‘buzz word’ among thinkers on all points of the political spectrum
(Kymlicka and Norman 1994 352).

2 A “cluster concept” (following Wittgensicin) does not have any immutable
central core and constitutes a meceting ground for several notions.
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consciousness of citizenship” While the carlier periods of heightened
consciousness around ciizenship were associared with specitic states,
the consciousness about citizenship in the contemporary period, the
argument goes, 15 not confined 1o a single stave butas widually slobal in
27y extenr (1bid.).

The globality of citizenship is seen as having two aspecrs. One of
these, emerging from normative cosmopolitanism, sces it as an enduring,
cosmopolitan consciousness, superior ro- nanonalism.  Cirzenship’s
globality would then be an encompassing condition of belonging in a
rranscendental solidaritv. Unfetrered by national ties, this conditon is
of a higher democratic order, projecting humanity hevond the contines
of territorial boundaries.” The second aspecet of globality of cigzenship
consists in the beliet that globalization has created the material
conditions in which cosmopolitan existence mav indeed be possible.”
The material nerworks ot globalization, theorists argue, have constituted
a world that s interconnected enough to generate politeal institutions
and non-governmental organizations that have a global reach in their
regulatory functons as well as global forms of mass-based political
consciousness or popular feelings of belonging to a shared world (Cheah
2000). Both normative cosmopolitanism and globalization, it has been
argued by an intluennal strand of scholarship, bave rendered notions of

bounded political communities and national sovercignry, as well as the

P The late 19805 onwards, itis argucd by citizenship theorises, has been a pe-
riod of resurgence for citizenship, which is different from other periods, While
the carlier periods were associated with specifie states (fifth to fourth century
Be. Athens, first ceneury 3¢ o first centure AD Rome. baee medieval Florence,
latc-cighteenth-century: America and rances or with ant-colonial struggles
m ditterent counrries, in the conditions specitic 10 the twenticth century, the
conscinusness about citizenship i< plobal m it exrent. For a discussion of these
arguments sce Heater (1999 Faulks (20005, and Rov (20057

! Philoxophically, the Kantian idea of an inherent universality of humanin
was seen s corresponding to an idea of expansive globalive as its sphere of
actualization. Conversely then, globalite mav he seen as imbued with and coter-
minous with the idea of humanin.

“the material” conditions of globalization are characterized by the cataclvsmic
changesin rechnologicaland cconomic expansion, including the globalization of
cconomy, transnational production sites and labour market, o alobal spread ot
speeulative tinanee capital, rise of regional and supranational political formarions,
unprecedented seale of transnatonal movement ot people migrning tor work,
and a phenomenal increase 10 the flow of information fucilitaing worldwide
circuliation ot culture, images, and data.
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identity between narional culture and p()liti_cnl nmmlwcrshi[\(‘ (r('\(hm”d;m[.
Bryan Turncr (1986), Ursula \'(Tgcl flnd :\[IF:h;lCl\x\](-)l;ln (1991), Hirpen
Habermas (1992). and Yasemin Sovsal (1‘)()4)., . tor th;\mplc,‘ have
Suggestcd that there cxlfrs a rcnslm? between traditional forms of social
and political membership and the 1nrcrdcpumdcg<ra~ that contemporary
world developments have brought abour. In this context, thev argue,
citizenship has to part company with the nation-srate and accompanving
notions of naton-state sovercignty, The restrictive rights of citizenship
confined within the boundarics of the nation-state, accordinglv, have
to give way to ideas of membership in the worla community and the
universal human rights thar this community upholds.

However, the association of the changed contentand form of citizenship
with a supposedly more humane ‘world order’, where respecet for human
dignity goes beyond the contines ot natonal boundaries, is cc wanterbalanced
by a simultaneous lament of a ‘crisis’ in the old forms ot citizenship. In this
chant of cnsis, clitizenship gcts reatfirmed and reinseribed in exclusionist
terms, emerging vet again as the bastion on which rhe nanon-state asseres
its sovereignty and fortifies itself against the “hordes of starving people’
(Ferrajoli 1996: 151-4). The “unjversalism™ of human nghts is put to test
by the pressures placed on ‘our’ horders by “hordes of starving peoplc’
and the assertion of their ‘difterence’ by minority groups, thus putting
citizenship into ‘crisis’. This rension resonates in immigraton laws across
the world and corresponding shifts in the idcological basis of citizenship,
emphasizing ‘descent” and ‘Dlood ties” m consideraton for citizenship
while devaluing work and residence status.

As an idea inspiring struggle and as an ‘insututed process” wherehy
in specific historical settings citizenship rights are engendered through
the interaction of ‘social practices with ‘institutional ideals and rules of
legal power’ (Somers 1993: 589, 610—11), citizenship has remained an
enduring link between political thought and practice of antiquiny and the
present times. Often citizenship is put forth as a momentum concept
(Hoffman 1997: 2004), forcgrounding its integrative and universalizing
aspects. The 1dea that citizenship is inherently egaliarian—having the
capacity to extend and deepen itselt by bringing into 1ts fold increasing
numbers of people and changing its content to meet emergent needs —is
emphasized by those who sce citizenship as having an inherent impetus
towards universahoy (Marshall 1930; Tarner 1986). owever, the fact
that citizenship is deeply contesied and is expenienced and unfolds in
specific soeial ficlds amidsi heterogencous and often contesting politicai

Imaginarics, assumprions, and practices, has also become influenual in
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thinking about citizenship. Thus, alongside articulations of ‘free and
equal membership’ (Marshall 1950; Marshall and Bottomore 1992), the
idea that citizenship is ‘ultimately relational’ (Faulks 2000; Hoffman
2004),5 ‘deeply dialogical’ (Yuval-Davis 1997; Werbner and Yuval-
Davis [1999] 2005),” and ‘hierarchized’ (Baxi 2002)® has also become
prevalent. Increasingly also, citizenship is no longer seen as embodying
a politics of indifference, and has come to constitute a condition replete
with possibilities and promises for radical change (Chatterjee 2004;

¢ Central to a relational as distinct from an atomistic view of citizenship is
a celebration of difference, and the notion of a meaningful relationship which
can occur only when people in a relationship can differ from one another and
respect their differences in a way that they can manifest the capacity to ‘change
places’ and understand what it means to be ‘the other’. The value of relational
citizenship would lie in its ability to reinvent the state so as to move beyond
exclusionary boundaries which are maintained by force and coercion (Hoffman
2004: 29-31).

" In perhaps the most expansive framework of citizenship and feminist poli-
tics, Pnina Werbner and Nira Yuval-Davis place the idea of ‘feminist transversal
practice’ at the core of the ‘transnational resistance’ to globalization. The idea
of the transverse is significant, in as much as it shows both the direction and the
aspired scaie of resistance to transnational power. The idea of feminist politics
as transversal practice enables the conceptualization of citizenship as a set of
intersecting relationships which are continually evolving and deeply dialogi-
cal. The fact that transversal relationships evolve in the course of resistance
in specific contexts of domination evinces an idea of relationships that are
not stagnant. On the other hand, the recognition that these relationships are
historically inflected, and emerge within specific cultural and social contexts,
makes transversal resistance sensitive to ideas of similarity and difference. The
negotiation of these differences and specificities of contexts may generate,
at different times and places, quite different sets of practices, institutional ar-
rangements, modes of social interaction, and future orientations (Werbner and
Yuval-Davis [1999] 2005). Thus, feminist transversal politics is seen as paving
the way out from an exclusivist identity politics and forces of globalization.
Transversal politics differs from ‘identity’ politics in the sense that it rejects the
communitarian claim that a social positioning can automatically be conflated
with personal values. It is not only premised on dialogues across communi-
ties, it also proposes that social differences in positionings must be grasped
in all their complex intersections, rather than in terms of a single prioritized
identity. Such a politics aims to use dialogue to reach closer to a shared reality
(Yuval-Davis 1997).

8 The hierarchy of citizenship has been identified as follows by Upendra Baxi:
super-citizens (beyond the law); negotiating citizens (typically upper middle class
who, through their capabilities to negotiate the law, often remain immune from
the law, but have the power to represent law enforcement as regime persecution);
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Menon 2004; Nigam 2006; Nandy 2007; Holston 2008; Mohanty 2009).
Correspondingly, the social and political field that citizenship has come
to traverse is no longer benign and impersonal or immobilized and
stagnant in legal trappings. Rather, it signifies a coritinually reconfiguring
field of contest. More often than not, the contest is over definitions and
the corresponding limits they put on who belongs, how, and on what
terms.

Significantly, citizenship both in 1ts classical formulation and as
it emerged with modernity, and has unfolded thereon, has remained
concerned with the principles of organization of social life. While
these concerns have varied between the transcendence of the political
community and political life, a growing recognition of pluralities, and
diversities of social existence and allegiances, this work will focus on
the ways in which they constitute the boundaries of citizenship. Thus,
if the citizen in the classical tradition embodied the optimum condition
of freedom, the ‘modern’ citizen was constituted legally and politically
as an autonomous and sovereign self.” Yet, even as citizenship was
laying down the guiding principles for a political community, it
was also spelling out its association with privileges (Shafir 1998).
In a manifestation of the way in which the ‘lesson of otherness’, as
Balibar calls it, is inextricably and inherently inscribed into the code
of citizenship in modern nation-states, citizenship produces the
‘constitutive outsiders’ (Mouffe 2000: 12-13), ‘as an indispensable
element of its own identity, its virtuality, its power’ (Balibar 2003:
38-9, cited in Mezzadra 2006: 32). Denoting differential or layered
membership in the political community, ‘otherness’ is not a relationship
of ‘simple opposition’ which manifests itself in exclusion. Rather,
the relationship is one of forclusion, where the outsider is present

subject-citizen (the vast majority of the impoverished Indian to whom the law
applies relentlessly and for whom the presumption of innocence stands inverted);
insurgent citizens (often encountered or exposed to vicious torture, whose bodies
construct the expedient truths of security of the state); gendered citizens (women,
lesbi-gay, and transgender people, recipients, and often receptacles, of inhuman
societal and state violence and discrimination); and PAPs-citizens (the project af-
fected peoples who remain subjects of state practices of lawless development).

’ Etienne Balibar has pointed out two significant aspects of citizenship’s
telationship with sovereignity (i) its association with politics and the state and
the principle of public sovereignty and (ii) its association with the exercise of
the principle of individual ‘capacity’ to participate in political decisions (Balibar
1988: 7234),
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discursively and constitutively in delineations of citizenship (Mezzadra
2006: 32-3).1Y As a constant referent, the outsider is indispensable for
the identification of the citizen; ironically, like the citizen’s “virtual’
image, the outsider is incxtricably tied to the ‘objective’ citizen without,
however, being able to reproduce herself as one. Moteover, forclusion
is reproduced and reinscribed continually through legal and judicial
pronouncement, so much so that the ‘other’ constantly cohabits the
citizen’s space in a relationship of incongruity.

In this work, I hope to show how the relationship of forclusion makes
itself manifest through the intertwined processes of encompassment and
closure. Encompassment, according to Werbner and Yuval-Davis, works
to resolve the contradiction between abstract universalism and difference,
posedbyacriticaltheoryofcitizenship (Werbnerand Yuval-Davis 2005:10).
While abstract universalism is an encompassing and transcendental value,
in order to be democratic, the universal has to unfold and install itself
among differendally located individuals and groups and within a set of
dialectical relationships and processes that recognize difference rather
than deny or eliminate them. The ‘logic of encompassment’ expressed by
Werbner and Yuval-Davis, I argue, is based on two assumptions—first,
the moments in which a dialectical relationship manifests itself are also
potential moments of liberatory change and second, while universalism
continues to be the overarching framework within which difference
unfolds, it is through the dialectic that contradictions in soclety are
manifested and resolved. Following the logic of encompassment,
difference produces the dialectic within the universal und also generates
a movement towards further universalization, so that universalism
and difference come across as co-equal values existing in a dialectical
relationship. While the logic of encompassment may, therefore, be
envisaged as a progressive opening up of democratic spaces, a paradox
inheres in citizenship, which is manifest in the closutes which come
into play immediately when citizenship unfolds in practice. Closure,
therefore, is a simultaneous differential experience of citizenship which
accompanies each liberating moment of encompassment. Processes
of closure, [ argue, create a breach in the differentiated-universalism
envisaged by the logic of encompassment. While encompassment,

¥ In postcolonial theory, the relationship between the self and the other
ts not one of an opposition or exclusion. As the Lacanian term ‘forclusion’
used by Spivak and other postcolonial theorises conveys, it 1s a relationship of
constant comparison so that the other is constantly implied in the identity and
unity of the self.
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inflected by the propelling force of dialectic, assumes a relationship
within which difference may be recognized, closure constitutes a process
of denial.

The legal-constitutional language of citizenship in India and the
manner in which it has unfolded in practice shows that citizenship
oscillates ambivalently between encompassment and closure. Yet,
it is also these ambivalences which provide the ‘disturbed zones of
citizenship’ (Chatterjee 1998), which have the potential to propel it out
of legal trappings towards realization as a momentum concept. In this
work, I hope to identify the interlocking strands of encompassment
and closure, by mapping the amendments that have taken place in the
citizenship laws in India. Sieving out the category of the migrant in
particular, I would venture to show how different figurations of the
migrant have been integral to these amendments, and the manner in
which they demonstrate shifts in the ideological basis and institutional
practices of citizenship in India.

THE PARADOX OF MOMENTUM AND HIERARCHY

As mentioned at the outset, the modern notion of citizenship is often
presented as a momentum concept, foregrounding its egalitarian,
integrative, and universalizing aspects. Momentum concepts as
opposed to static concepts are those which are ‘infinitely progressive
and egalitarian: they have no stopping point and cannot be realised’
(Hoffman 2004: 12). Hoffman distinguishes momentum concepts
from static concepts like state, patriarchy, and violence, which
are repressively hierarchical and oppressive. Momentum concepts
like citizenship, freedom, and autonomy, on the other hand, ‘have
a historical dynamic, which must be constantly built upon and
transcended’ (ibid.). The expression ‘momentum concept’, used for
citizenship by Hoffman in 1997, refers to the momentum created by
citizenship’s internal logic, which demands that its benefits necessarily
become progressively universal and egalitarian (Hoffman cited in
Faulks 2000: 3; Hoffman 2004)."" Hoffman identifies three ways in
which citizenship may be scen as 2 momentum concept. First, the
struggle for citizenship can be developed even by those who seek only
limited steps forward without being aware of a more wider-ranging

1 . . .
Hoffman used the expression, ‘momentum concept’ in a paper entitled
[Tar it . . .
Citizenship and the State’, presented at a conference on Citizenship for the
Twenty-firse Century at the University of Central Lancashire in October 1997.
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agenda; second, citizenship involves a process of change, which is both
revolutionary and evolutionary; third, citizenship is an ongoing struggle
with no stopping point (Hoffman 2004: 12-13), This attribute of
citizenship has also been identified by Bryan Turner in his description
of citizenship as ‘a series of expanding circles which are pushed
forward by the momentum of conflict and struggle’ (Turner 1986: xii).
The struggle aims ultimately at expanding the circles or whorls
of integration into citizenship, which in turn may also be scen as a
condition that is continually evolving and changing, or alternatively,
at dismantling structures that spell inequality. Like ‘democracy’, also a
momentum concept, which while flagged as a desirable value, is often
in practice bridled into ‘reasonable limits’ for its ‘dangerous’ potential,
citizenship’s momentum towards equality is also feared. For Hoffman,
therefore, it is not just the ends of ‘inclusive citizenship’, but rather the
continuing process of ‘achieving’ the ‘ad infinitum’ which underscores
its significance (Hoffman 2004: 13).

The idea of citizenship as a condition spelling continuous propul-
sion towards equality and universality was espoused initially in T.H.
Marshall’s lecture on ‘Citizenship and Social Class’ delivered in
Cambridge in February 1949. In his lecture, Marshall outlined a theory
of citizenship which was to provide the reference-frame for most works
on citizenship which followed. Starting from the initial proposition on
citizenship as ‘free and equal membership in the political community’,'?
Marshall identifies three constituent elements of citizenship, namely,
civil, political, and social, and traces their development in correspondence
with specific state structures/institutions in a process of ‘continnons progress
for some two hundred and fifty years’ (Marshall 1950: 10 |emphasis
added]). The ‘principle of equality’ is an abiding feature of citizenship
through all its constituent elements, that is, the civil element composed
of ‘rights necessary for individual freedom’, the political element
consisting in the right to participate in the exercise of political power,
and the social element consisting of ‘the whole range from the right to

12 The precise expression used by Marshall is as follows: ‘Citizenship is a
status bestowed on those who are full members of a community. All who pos-
sess the status are equal with respect to the rights and dutics with which the
status is endowed. There is no universal principle that determines what those
rights and duties shall be, but societies in which citizenship is a developing
institution create an image of an ideal citizenship against which achievement
can be measured and towards which aspiration can be directed’ (Marshall
1950: 28-9).
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a2 modicum of economic welfare and security to the right to share to the
full in the social heritage and to live the life of a civilized being according
to the standards prevailing in society’ (ibid.: 10-11).

Thus, for Marshall, although citizenship, even by the end of the nine-
geenth century, had done little to reduce social inequality substantially,

it had helped to guide progress into the path which led directly to the egalitarian
politics of the twentieth century. It also had an integrating effect, or at least,
was an important ingredient in an integrating process. Prefeudal societies [were|
bound together by a sentiment and recruited by [the] fiction... [of] kinship, or
the fiction of common descent. Citizenship requires a bond of a different kind,
a direct sense of community membership based on loyalty to a civilization,
which is 2 common possession. It is a loyalty of free men endowed with rights
and protected by a common law. [ts growth is stimulated both by the struggle to
win these rights and by enjoyment of them when they are won.(ibid. 40-1)

Marshall’s framework may be seen as encapsulating the two promises
which modern citzenship claims to make: (1) a ‘horizontal camaraderie’
or equality as opposed to hierarchical inequalities among members of
the political community, and (2) the promise of ‘integration’, whereby
the expanding circle of citizenship gradually brings into its fold various
excluded and marginalized sections of the population. This membership
is also, then, the expression of an identity, of a sense of belonging to the
political community, which is the nation-state, and assures a share in a
common (national) culture and social heritage. '

What is significant about Marshall’s theory is not just his commonly
accepted definition of citizenship, and its constituent elements, but
also the insight he presents into the contradictory impulses which are
manifested in its growth alongside capitalism in a precarious relationship
of contest and collusion. Marshall asks,

Is it...true that basic equality when it is enriched in substance and embodied in
the formal rights of citizenship, is consistent with the incqualities of social class?
I shall suggest that our society today assumes that the two are still compatible,
80 much so that citizenship has itself become, in certain respects, the architect
of legitimate social inequaliy. (ibid.: 9)

T'he puzzle Marshall poses to the reader pertains to the ambivalent
relationship between citizenship and social class and the implications this
has on the principle of equality, which is integral to citizenship. Indeed, a
ﬁl!{dmx?enta] question for Marshall is whether horizontal social equality,
which lS' the characteristic of ‘modern’ citizenship as distinct from the
feudal hierarchies of status, is consistent with inequalities of social class,
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which is the feature of capitalist socicties. 1t is evident to Marshall that
with citizenship ‘class-abatement’, which “was not an attack on the class
system’, becomes " desirable aimt to be pursued” (ibid.: 32-3). Thus,
rather than a dismanthing of mequalities of class, class abatcwent ains
‘ofren quite conscioush at making the class system less vulnerable to
attack by alleviating its less defensible consequences” (ibid.). Yet, the
‘modern drive towards social cqualin’, he argues, is at its peak “in
the Tatest phase of evolution of citizenship’, so much so that ™. . i the
twenneth century citizenship and the capiralise class system have been

at war . . . it is quite clear that the former has imposed modifications

on the latter. . . . Social rights in their modern torm imply an invasion
of contract by status, the subordination of marker price to socal
justice, the replacement of free bargain by the declaration of rights ...
(ibid.: 68).

Scen in the above framework, citizenship may be envisaged as holding
out the promise of inclusion to all persons irrespective ot their caste,
class, gender, race, or religion——in other words, generalizing citizenship
across social structure. Pouality and universadity as they exist i the
dominant liberal framework are, however, based on an acceprance
of the freedom of competitive marker forees and the subsequent
incquality of social class. The promise of inclusion merely involves
the assurance that all persons are equal betore the Law and, therctore,
no person or group s legally privileged, and that the state shall not
diseriminate among persons on the basis of any of these ditferences.
Citizenship's promise of cquality may then be seen as premised on 2
masking of ascriptive, structural, and historically emergent incqualitics
and differences {of culrure, caste, gender, ethniaiy, among others)
rather than disnanding them. The expressions ‘unmarhed’, ‘abstract’,
floatng’, “uncncumbered’, and “un-embedded’ citizen which arc used
alternatively to denote the citizen as envisaged in the liberal traditon,
refers to this process of masking. Thus, citizens are seen as equal hearers
of rights and cnutiements, and the condition in which they exercise
rights cquallv is achicved by muaking the conditions ot difterence
irrelevant for the excrcise of their rights.

On the other band, citizenship’s promise of equality actually remains
clusive and fetrered, as societies are alwavs marked by hierarchics ot
class, caste, scx, race, and rcligion, rather than cqualite of sratus and
belonging. In practice, citizenship has alwavs unfolded in @ way that
makes it inherently and implicitly marked. The provision of citizenship
through masking disregards rhe differential ability of persons across
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classes to exercise the rights or legal capacitics which constitute
ciizenship. Moreover, the privilege ot dissociation tfrom one’s aseriptive/
constitutive identity is not available equally 1o all. Thosc disadvantaged
by class, caste, race, gender, cte. will continue to be marked to thetr
djsadvaniagc in the community of citizens in which they have legal
membership and partnership. The disability 35 a double one because
in these circumstances, citizenship rights that arc onlv formal canno
influence the conditions which render the possession of citizcnship
ineffective, if not worthless. Thus, citizenship may ultimately untold as
an exclusive category in the sense that it may hmit membership through
specific rules identifying members and outsiders. Moreover, even among
‘members’ or those who legally “belong’, socio-economic and cultur;;}
contexts would ultimately determine the terms of inclusion so that even
as citizenship makes claims to being a horizontal camaraderic of equal
members, in actual practice, itembodies a range of graded and differential
categories and corresponding lived experiences ofcitizcnship.
Cidzenship is, morcover, inextricably tied with the processes of state
formation. lt is intertwined with governmentaliey which is dirceted
towards the vitalization and affirmation of state power, and untolds
as an exercise of state sovereignty, providing legitimacy to s actions.
and its claims to representation. Changes in citizenship practices are
imbricated in the politics of place-making, deep cartographic anxictics
associated with the delincation of the national-space, the assertion of
specific ethno-spaces, and the exclusive membership that modern states
prescribe. Thus, alongsidc the citizens, the state produces the ‘constitutive
f)utsiders’ such as the ‘inadequate or deficient citizens’,” namely., women,
lunatics’, the ‘vagrant’, and ‘the colonized™; the ‘indifferent ;xutsidcrs’,
namely, ‘aliens’ and ‘forcigners’;™ and the ‘disruptive’ and subsequently

Y The 1dea} t.hat the colonized subjects did not have the “capacity’ to be au-
(t)ofn;)uriotjxjsz(;‘l;iicralt;u}zlicfc)ts was central to the colujnn] ijccl and irs practices
the coj(’,m’es (éh;t, € )el ;:)fal‘<)r p()srpun.cmcn[‘of self-rule ﬂr{d democtacy in
was b thecrle(' : I4a. 82). l"or I)[pcsh Chakravarty, deferral or ‘notyer’

Rt inmvtchﬁ ogic ()f cap{m] ((.‘b:lkr:l'\‘ur(_\‘.l()()f), 2000: .(>5)_
wentcth oo ¢ cxtcn‘sum of political rights in the tate ninetcenth and

s has shown thar women, sl
were considered incompetent :
rights of citizenship, Del

aves, workers, and the colonized
and lacking the rational capaciy 1 exereise the
politica] tighte 1035 4t )fltc)s surfoundjng the 1864 Rcfurms Act, which gave
the inclusi e J ) pvtr an\t ot adult male workers 1n Britain, concurred that

women would subvert women’s ‘natural” roles. Through much of

thCl’]_i h
neteent 2 u : y i i 2
ccntur), the (lC])d[C over h’ii[’lChlSC forwomen and the \\'()I'killg class
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‘dangerous’ category of ‘illegal aliens/migrants’."” While the first two
categories indicate differential or layered inclusion, the last, that is, the
categoty of the ‘illegal alien/migrant’, perhaps more effectively than any
other, signifies the borders demarcating citizenship. It is not surprising,
therefore, that authorization and control of entry and movement of
aliens—freedom of movement and residence being a right reserved for
‘egitimate’ citizens—is construed as a significant manifestation of state
sovereignty. Conversely, identification of transgressors of this preserve
of citizens, and subsequent attribution of illegality, is construed as
imperative for sovereign states.

Inaninteresting formulation, Gianfranco Poggilooks at the relationship
between states and citizens from what he calls ‘the vantage point of the
state’ and asks the question: what do citizens look like when viewed from
this vantage point? Poggi suggests that even as the modern state is expected
to have ‘learnt’ ti’lrough political modernization to look at individuals who
live in the state as citizens, in actual practice it continues to treat them as
subjects. The transition from subject-ness, he argues, is never complete
or final, and continues, because the state remains essentially a system
of rules and a set of arrangements and practices, whereby one part of a
divided society exercises domination over the other part, where rule is
exercised ozer 2 population so that the key political relationship remains
one between those who command and those who obey, and the great
majority of citizens in their routine existence see the state as something
different from them, and lying above them (Poggi 2003).

Thus, an inherent paradox lies within citizenship between its
simultaneous unfolding as a momentum concept with a liberatory
promise and citzenship’s hierachical aspects which emerge from state
practices of citizenship as well as the socio-economic contexts in which

in Britain saw the ‘vote’ being defined increasingly in national, imperialist, class,
and gender terms. Opponents of universal franchise compared the working
class to colonial ‘natives’, both requiring firm, unflinching, and unsentimental
control. The constant reiteration of this authority was important for continued
subjection of these sections of the population by the white, propertied male
(Hall 1992: 285).

15 While discussing global constitutionalism, Ferrajoli suggests that human
rights were proclaimed universal ‘when the distinction between man and citizen
did not create any problem, it being neither likely nor forseeable that the men
and women of the third world would arrive in Europe and these statements of
principle might be taken literally’ (Ferrajoli 1996: 151-4),

" tnal
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thise practices are embedded and unfold. The dominant framework of

"imenshjp as an aspect of western modernity, as well as its relationship

@i its origins and synchronous development with the nation-state,
ciipitalism, and liberalism, continue to shape its content and trajectory
s present times. WhHile the emergence of the ‘masked’ citizen was
. émancipatory in so far as it signified a process of transition from subject-
Jood to a citizenship unmarked by status, by disregarding/masking
giiactural conditons which determine experiences of citizenship, it was
also-constitutive of inequalities. It is for this reason that any rethinking of
mhip cannot be limited to mere inclusion, but also has to explore
ways by which a radical notion of citizenship praxis may be woven
intd the conceptual framework of democratic citizenship. Citizenship,
however, is simultaneously emancipatory and dynamic, so that at
different moments in history, ‘becoming a citizen’ has involved either
an extension of the status to more persons or a liberatory dismantling
of hitherto existing structures of oppression to be replaced by more

egalitarian and inclusive structures.
.+i:/Apart from the paradoxical nature of citzenship as manifested in
ix liberatory potential as a momentum concept and the limits that
pmediately come into play when it unfolds in practice, the constituent
elements of citzenship have been uncertain and often contradictory,
mpaking it difficult to outline a precise notion of citizenship. There would
l'.q.divergent responses, for example, to questions pertaining to whether
sights or duties are the defining elements of citizenship, or whether the
spena of politics or state activities is its rightful domain as opposed to
the spheres of culture, economy, and society. Again, there would also
Mpo consensus on whether citizenship is only a status or a measure of
: mt?', o_r what is of primary significance for citizenship—the autonomy
@k the individual or the community and the societal contexts which shape
ﬂl. fleeds of' the individual, and even on questions pertaining to the
btlmatc unit of citizen membership, namely, the nation-state or global
:"::‘::;EIZPI:: a(JJrf(::; to ur:(dc;stz.u?d wh}.f tbes; -contradjctions coexist
18 s of Lo o c;vrzr o clslizcnshjp, it is 1mportant. t<? see them
: o 16 cxploreythcsecrgegt achrox:iou‘s strax.lds. It .1s 1m}.)0rtz'1nt,
Moteoy ’ kceping e e arious strands in thf.:1r sPec1ﬁc historical
, however, that at each historical moment the

s . . . .
: trands coexist, keeping alive the tensions and uncertainties over
B¢ form and content of citizenship.

e -As discussed earlier, citi

o . zenship has contending elements which
simultaneously liberatory and confining. Yeg, it is effectively the
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presence of these contending and dialectical impulses which generate the
‘disturbed zones within citizenship’ (Chatterjee 1998) making it a notion
spelling radical political transformation in some cases and expansion
of conditions of equality and freedom in others. An exploration of the
disturbed zone shows not simply a contest between the liberatory and
confining aspects of citizenship, that is, the momentum and hierarchical
aspects, as it has so far been identified. It also reveals a conflict between
contending practices of citizenship—the hegemonic state practices
of rule, in particular, processes of governmentality—which, through
enumeration and surveillance of ‘population’, contains people into ‘bound
serialities” (Chatterjee 2004)!¢ and differential inclusion in the political
community. The constraints of these bounded serialities are released by
countervailing struggles, through ‘people’s practices of citizenship’—
rupturing hegemonies, rethinking and rearticulating citizenship.

THE DISTURBED ZONE OF CITIZENSHIP

The present times have seen a heightened consciousness around citizen-
ship practice, not only because a range of struggles have made visible
the contradiction between the momentum and hierarchical aspects of
citizenship, but also because the issues that have subsequently emerged
have woven areas of tension around the nation-state as a unit of citizen-
ship-membership and the individual as the citizen-member. Contem-
porary debates around the nation-state and its relationship with citizen-
members have taken two forms, each with corresponding reimaginings
of citizenship. Several contemporary writings on citizenship have argued,
as has been discussed at the beginning of this chapter, that ‘trans-national
tendencies’, which have aggravated as a result of unprecedented trans-
national movements of people and extraordinary electronic-mediation
of communication, have given rise to powerful collective imaginings of
diasporic public spheres beyond the nation-state (Appadurai 1998; Hab-
ermas 1992: 1-19; Soysal 1994; Vogel and Moran 1991; Hoffman 2004).

16 Chatterjee explains the notion of bounded seriality put forward by Benedict

Anderson in his book, The Spectre of Comparisons. Anderson identifies two kinds of
seriality produced by modern imaginings of community: one, the unbound serial-
ity of everyday universals such as nation, citizens, workers, and revolutionaries;
the other being the bound seriality of governmentality manifest in ‘finite totals
of enumerable classes of population produced by the modern census and the
modern electoral systems’. If the unbound serialities are potentially liberating,
bound serialities are constricting and inherently conflictual, producing the tools
of cthnic politics (Chatterjee 2004: 5-6).

.
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&‘ g result of such tendencies, they suggest, citizenship can no longer
wmv zin confined to the territorial boundaries of the nation-state, and
' be replaced by new transnational and even post-national forms
ing world/global and cosmopolitan citizenship.

¥, {On the other hand, there is another strand which, while acknowledging
geansnational tendencies, does not disregard the fact that these tendencies
daamifest a hierarchical inclusion of nation-states in the global economy.
Mioreover, rather than being inexorable, irresistible, and irreversible
; and integrative forces, these tendencies emerge from
@bascious political and economic decisions, which are in turn embedded
i calculations of maximization of profits/interests. The demand for
gethinking citizenship in this strand takes the form of ‘passing first
‘srough the disturbed zones within the nation-state’ (Chatterjee 1998:
*8§769). The nature of democratic politics and corresponding notions of
“tizenship within this framework have been envisaged variously. Ideas
‘#f 2 teeming ‘multitude’ (Hardt and Negri 2000) and the ‘politics of the
‘governed’, for example, have gained currency even as new technologies/
spchniques of governmentality have developed in the garb of international
“fegulatory mechanisms for promoting security, democracy, and welfare

" hatterjee 2004). Thus, alongside the spread of global networks of
 “myatket mechanisms both in terms of transnational production sites and

“bour markets, an influential strand of writing, while acknowledging

* 'the unequal character of globalization and its propensity to aggravate

*#hequality, has also identified the generation of new geographical spaces
*{or example, global cities), in which transnational political institutions
“and human rights regimes can flourish (Sassen 2001).

“.- The ‘multitude’, as conceptualized by Michael Hardt and Antonio
"Negri, is ‘the living alternative’ which emerges within the empite (Hardt
“snd Negri 2004: xii). The empire, unlike the imperalist orders in the
“past characterized by the sovereignty of the nation-state, is 2 new form
‘of sovereignty which makes itself manifest in the form of ‘network

-'power’. The empire’s network includes several differentially positioned

fiodes of power which include the dominant nation-states along with

- supranational institations and major capitalist corporations. These

dWCISC and unequal power nodes work in concert to sustain the global
f‘“der with all its internal divisions and hierarchies (ibid.). In this context,
“the ml'lltitude is an emergent globalization from below that is immanent
.w capitalist globalization, namely, new social movements that are global
'F S'CGJC, straddling across sovereign states and popular nationalism.
*Unlike other ‘notions of social subjects’ like #he pegple, which is a unitary
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conception, or #he masses, which while irreducible to a unity submerges
all diversities in an overwhelming indifference, or the natrowly defined
and exclusive working c/ass, the multitude is composed of innumerable
internal differences, which are intercommunicative and inclusive,
working towards a shared common life in a spiral relationship or the
democracy of the multitude (ibid.: xiii—xviii). The multitude of migrant
labour, for example, constitute ‘a new geography’, having the potential
of organizing into a truly universal and positive political power, and
truly global and cosmopolitan forms of citizenship: ‘The cities of the
earth will become at once great deposits of cooperating humanity and
locomotives for circulation, temporary residences and networks of the
mass distribution of living humanity’ (Hardt and Negri 2000: 397). For
Hardt and Negri, this multitude needed only to be organized into a truly
universal and positive political power, beginning with the demand for
‘global citizenship’.

Partha Chatterjee, however, prefers to examine the ‘disturbed zones
of citizenship within’, that is, the contradictory impact of global capital
on the rural and urban poor, and the manner in which, while engaging
with the state to articulate a countervailing politics of the governed,
they constitute the space of polideal society. Rather than the realm of
civil society where the exclusionary frameworks of modern citizenship
are at play, it is the space of political society, Chatterjee argues, which
embodies the world of political action. It is in political society, therefore,
that people’s struggles manifest social contradictions as well as identify
the path through which the propulsion towards democratic citizenship
may take place (Chatterjee 1998, 2004). It may, however, be argued that
the disturbed zones of citizenship inside the nation-state may not be
resolved without also simultaneously resolving the contests beyond the
nation-state. A praxis of democratic citizenship has to take into account
the multidimensionality of oppression and the muldple, intersecting,
and overlapping axes of disadvantage that determine citizenship. Such a
praxis has to grapple with the ideological structures of the state and its
practices of rule, which are imbricated in the transnational structures of
economic and political governance, and the ways in which the ‘struggles
over the state’ and hegemonic articulations of nation-hood constitute
citizenship through differential inclusions and erasures. This praxis has
to, therefore, continue with the eatlier idioms of struggle, as well as
devise new ways by which to address the systems of domination that
have mutated under the present contexts of economic liberalization,
globalization, and political conservatism. Interestingly, these new
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idioms of struggle, as Negri puts it, manifest both the decline of the
wnified capitalist front of command” (Negri 2008: 64) as well as the
muldplicity of expressions of resistance the multitude is capable of.
More importantly, the multiplicity of these expressions of resistance
opens up a more independent and autonomous subjectivity, which can
construct antagonistic and alternative forms from within the process
of production ‘to give tise to the invention of the common’ (ibid.: ()?).
The idea of the common, in turn, denotes continuous and open activity
rather than an outcome of actions, which would emerge from within
and in opposition to fields of domination.!”

While the incapacity of the state to act for the good of the people
and the subsequent crisis of legitimacy is one aspect of the ‘disturbed
zone of citizenship within’, the manner in which the fusion between
the nation and the state has unfolded has given rise to yet another
area of disturbance and contest. National identity, pointing to shared
heritage and a common destiny of a people, held a liberatory promisc
in specific historical contexts by\becoming the basis of sovereignty
and political identity of citizenship—what has been called by Heater
as a ‘politicisation of the cultural concept of nationality’ (Heater 1990,
1999). Yet, this fusion has also resulted in the culturalization of the idea
of citizenship and a conflation of the boundaries between citizenship
and nationality, between ‘descent’/blood tes and civic and political
membership, which have led to great terrors historically and in our
own times (ibid.). The rise of Hindutva in the last two decades, for
example, has sought to carve out an exclusionary Indian identity culled
from dominant Hindu cultural symbols and practices. The universalist
frameworks of citizenship espoused by the politics of Hindu nationalism
effaces the manner in which citizenship is differendally experienced
along axes of class, caste, gender, language, etc. Moreover, it manifests
itself in unabashed and unapologetic violence against sections of the
population with tacit or overt complicity of the state. Lessons from the
violence against Muslims in Gujarat in 2002 show how this fusion can
easily be mutated into denial, destruction, and elimination of difference
through violent means.

Apart from the uneasy symbiosis within citizenship of the ethnic
and civic elements, the promise of equality in citizenship occludes the
ways in which citizenship in practice espouses a hierarchized universal,

' For an elaboration of the concept of ‘the common’, see ‘Beyond Private
and Public: the Common’, in Negri (2008: 61-76).
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incorporating citizens differentially and unequally. The idea of citizenship
both as a momentum concept (as in Hoffman) and as expanding circles
of inclusion (as in Turner) does not take into account how citizenship
creates its own hierarchies by dictating differential terms of inclusion
nor does it consider the potential of citizenship to radically change
the framework within which and the tools though which citizenship
articulates itself. Social movements have struggled to weave difference
(along the axes of religion, caste, class, sexuality, etc.) into the notion
of equality that informs the abstract notion of citizenship. The notion
of ‘differentiated citizenship’ was put forward as a way by which the
universalism of citizenship can be made effective by taking into account
the specific needs of people belonging to groups which are disadvantaged
by the generalized application of common or uniform frameworks/
standards of citizenship (Young 1989: 250-74). Thus, instead of
masking differences, differentiated citizenship proposes a differentiated
universalism, requires means that members of specific ethnic, linguistic,
racial, and religious groups be incorporated into citizenship not only as
individuals but also through their. groups, so that their rights depend
upon their group membership.

Significantly, the Constitution of India recognizes differentiated
citizenship. While the masked citizen of liberal theory persists as the
bearer of rights within the constitution, the community has also been
included as a relevant collective unit of social and political life of the
nation. There would, thus, appear to exist within the constitution,
as Nivedita Menon has pointed out, not only two subjects of rights,
namely, the individual and the community, but also two languages—
one catering to the individual citizen and the other to the community—
one strand of the language of rights claiming to identify individual
differences and the other tecognizing the particular contexts of
different communities (Menon 1998). For Larson, however, there is,
in fact, no compartmentalization in the language and subjects of rights
in the Constitution and some seemingly individual-catering rights are
interwoven with a commitment to community rights (Larson 1997).
If, for example, one looks at Articles 14 and 15 of the Constitution,
one sees that they assure equality before the law for every citizen and
seek to substantiate this equality by prohibiting discrimination based
on caste, religion, race, etc., thus mitigating differences generated by
social contexts. The Articles, therefore, while catering to the individual,
also reserve for the state a commitment to community-ship; in other
words, allowing for certain rights in favour of Scheduled Castes (SCs),
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Scheduled Tribes (S§Ts), and Other Backward Classes (OBCs). Thus,
Article 15 lays down that “The State shall not discriminate against any
citizen on grounds only of religion, race, caste, sex, place of birth or
any of them’ and then in Clause (4) reserves for the state the right to
make ‘any special provision for the advancement of any socially and
educationally backward classes of citizens or for the Scheduled Castes
and Scheduled Tribes’. Similarly, Article 16, which guarantees equality
of opportunity for all citizens in matters of public employment,
also provides for compensatory discrimination in favour of certain
communities. Article 17 abolishes untouchability, a debilitating
condition imposed on the SCs (Larson 1997: 214-18). Part 1V
of the Constitution, entitled ‘Directive Principles of State Policy’,
contains certain non-justiciable rights. These rights, unlike the ones
in the preceding section, are not enforceable by courts, but are in the
nature of reminders or directives for lawmaking to usher in conditions
in which the rights enumerated in the previous section become more
meaningful. Like the previous section, the rights in this section too show a
‘simultaneous commitment’ to both ‘community-ship’ and ‘citzen-ship’;
in other words, to both the community and the individual ciuzen (ibid.).
Article 38, for example, directs the state to commit itself to ‘promote
the welfare of the people’ by promoting a ‘social order’ in which ustice,
social, economic and political, shall inform all the institutions of national
life’ (ibid.). To achieve this, the state is asked to ‘strive to minimise
inequalities of income’ and also ‘eliminate inequalities in status, facilities
and opportunities’ (ibid.). The significant reminder, however, is that this
justice and equality is to be achieved ‘not only amongst individuals but
also amongst groups of people residing in different areas or engaged
in different vocations’ (ibid.). Article 406, likewise, instructs the state to
‘promote with special care the educational and economic interests of
the weaker sections of the people and in particular, of the Scheduled
Castes and Tribes’ and ‘protect them from social injustice and all forms
of exploitation’ (ibid.). By and large, the Directive Principles envisage an
active role of the state in providing a range of socially ameliorative or
welfare rights ranging from access to an adequate means of livelihood,
equal pay for equal work, health and strength of workers, living wage for
workers, provision of just and humane conditions of work, and the right
to work, to education, to public assistance, to equal justice and free legal
aid, to adequate nutrition and health, etc. (ibid.).

It may be pointed out, however, that the thrust of the commitment
to’ community-ship in Articles 14-24, and thereafter in the Directive
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Principles, is different from that woven into the Articles promising
cultural rights to linguistic and religious minorities. The rights to
equality and freedom cnshrined in these Articles make special reference
to the exceptional circumstances of disadvantaged groups providing for
special protective measures to overcome socioeconomic disabilities.
While the subject of amelioration are indeed specific groups of people
debilitated by a long history of oppression, the purpose of the provisions
is ultimately to remove the debilitating conditions o, alternatively,
prepare the grounds for an increasing number of persons to integrate
themselves into the horizontal camaraderie of autonomous citizens. The
other cluster of rights (Articles 25-30), speaks a different language in
so far as it explicitly prioritizes the cultural community, concerns itself
with its preservation and is based on the assumption that constitutive
communities are of overriding significance in shaping the needs and
aspirations of the individual. A point may also be made here that the
definition of community in cultural terms in this cluster means that
only some individuals, that is, those belonging to these communities,
come under the purview of these rights and are, therefore, especially and
exceptionally affected by it.

The debates surrounding the right of communities to self-
preservation have thrown up constant dilemmas and questions of
democracy and justice within specific communities. The articulation
and recognition of difference is a significant democratic principle and
an important component of democratic citizenship. It destabilizes the
‘false homogeneity’ of the ‘nation’ and publicly highlights the fact that
the political community is a complex cultural and ethnic aggregation
(Bhabha 1994). Yet, the equality-difference framework is not
unproblematic since differentiated citizenship in certain contexts works
towards exclusion and marginalization, particularly of women. This is
especially so in contexts of particular strands of muldcultural citizenship
which accept uncritically a community’s right to self-preservation by
claiming legal ‘protection’ and autonomy to impose ‘internal-restraints’.
This is particularly evident in the context of Jammu and Kashmir,
with reference to the Permanent Resident’s (Disqualification from
Citizenship) Bill 2004, commonly known as the Daughter’s Bill, passed
by the Jammu and Kashmir Legislative Assembly by voice vote in March
2004. With the purpose of protecting the rights of the people of the
state, especially to ownership of land from encroachment by outsiders,
the Bill makes the citizenship of women temporary and contingent on
marriage. It also deprives ‘daughters’ of their permanent resident status
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and the rights that come with it, especially that ot owning property, if
they marry non-Kashmiri men (Singh and Vohra 2007: 151-71).
Hegemonic articulations of citizenship are, moreover, gendered.
While citizenship for men is articulated as political, dynamic, and
forward looking, women’s citizenship is atavistic, looking back at the
past and springing from cultural attributes. The different articulations
of citizenship have far-reaching implications, manifested not only
in women’s differential access to resources, but also in the violent
ways in which it is asserted and reinforced. It is significant that these
dilemmas are often sought to be resolved through further closures.
In an interesting formulation, Partha Chatterjee suggests ‘a collective
cultural right’, ‘not to offer a reason for being different’ provided,
however, that the cultural group ‘explains itself adequately in its own
chosen forum’ (Chatterjee 1994b: 1774-06). While such a formulation is
important to the extent that it draws the boundaries of relative rights,
especially in a context where most questions demanding explanations
for difference emerge from hegemonic political-cultural configurations,
the problem with it is that the right to silence becomes a surrogate for
dialogical vacuum. Moreover, the right to self-preservation by claiming
legal ‘protection’ and autonomy to impose ‘internal-restraints’ gives rise
to disturbed zones of citizenship (ibid.). In other words, such a right
may lead to a rigid ossification of communities which may reinforce
themselves as restrictive cultural containers. The policing of boundaries
would continue to fester as a matter of contest, as the so-called internal
matters of the community are prised open for scrutiny and debate.
Restrictive ossification, moreover, becomes a convenient alibi
for deliberate exclusion through hegemonic discourses of masked
citizenship and a justification for absence of interaction, thwarting any
aFtempts to evolve a shared episteme for democratization. It is in these
situations of silent and separate existence that intolerance of difference
(cultural, religious, racial, gender, etc.)) flourish, aggravated by what
Hannah Arendt calls ‘monstrous lies’ in a mass society characterized
‘by conformity and intolerance of dissent or plurality of any kind—
lde.ological or cultural. While the immediate context of Arendt’s
writing was Nazi Germany, the events in Gujarat in February—March
?—002, while reminiscent of what happened in Germany and elsewhere
11.1 Eastern Europe, are perhaps even more frightening and foreboding
since much of it was justified as retributive justice handed out in the
name of the people by a democratically elected government. Almost
Ominously, Indian democracy, the legal system, statutory institutions,



22 Mapping Citizenship in India

and the judiciary were implicated in this retribution, as Narendra
Modi was restored as Chief Minister in the assembly clections that
followed the killings. The Prevention of Terrorism Act (POTA),
an extraordinary and draconian law enacted to curb terrorism, was
subsequently applied selectively in the state and slapped on the accused
(all of them Muslims) in the Godhra case where a fire in the coach of
the Sabarmati Express carrying Hindu &ar-ievaks resulted in the death
of around 56 persons.'®

Such processes result in communities becoming sanctuaries with
a simultaneous buttressing against the indignities and dehumanizing
violence of the public space (Feldman 1992: 36-7). In such a context,
the right to silence ascribed to communities read with the right to be
different and not give a reason for it, may be constructively interpreted
as the right not to self-incriminate, and the right to defend collectively,
especially in contexts where the community is identified and targeted
as ‘suspect’. This is especially so, since violence of communities is
seen as irrational and disruptive, emotional and self-seeking or selfish,
while violence of the state is seen as curative, precise, stabilizing, and a
necessaty corrective, This is seen particularly in the processes by which
law becomes an integral part of the organization of state violence, while

ultimately manifesting the raison d’etat or ‘reasons of the state’.”

CITIZENSHIP’S GLOBALITY OR ‘CRISIS IN CITIZENSHIP’?

As discussed in the beginning of this chapter, the chant of ‘crisis in
citizenship’ is inextricably associated with migration and often the
awkward and threatening presence of aliens/outsiders. The figure of

" Figures cited in newspapers showed that 62 persons, all of them
Muslims, were arrested for the Godhra carnage under the Prevention of Ter-
rorism Ordinance (POTO), while not one of the 800 arrested for the violence
against Muslims thercafter were booked under the Ordinance. The Gujarat arrests
were largely seen as manifesting the arbitrary powers conferred on the executive
by vague definitions of ‘terrorism” in POTA. Those arrested for the Godhra
carnage were charged under POTO for committing a ‘terrorist act’, while the
killing of hundreds of Muslims was dismissed as a ‘spontaneous reaction’. For
the details of the selective application of POTO/POTA in Guijarat, see Ujjwal
Kumar Singh (2007).

" The considerations of reasons of state are generally understood as emerging
in exceptional or extraordinary conditions, which imperil the existence of the
state. Theortetically, therefore, notions of state sovereignty, the identification and
delincation of an exceptional and imperiling condition, and its co-relate—the
definition of normalcy—are necessary derivatives of raison d'etat.
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the migrant perhaps produces the maximum anxieties around whom
discourses of crisis in citizenship are woven. It is interesting how in all
citizenship models and citizenship practices migration has increasingly
been seen as having ramifications that produce a “crisis in citizenship’.
The republican tradition, for example, gives centrality to social solidarity
in the sense of a ‘social bond’ between the individual and society, which
is expressed in the active participation of the citizen in public life.
Owing to its ambivalent relationship with society, the migrant is seen
as disruptive of this solidarity. The liberal tradition sees citizenship as a
social contract based on equal rights by all individuals and views social
integration in terms of freely chosen relationships among individuals.
Migration in the liberal tradition is seen as leading to incomplete, distorted,
or discriminatory citizenship owing to the legal incapacity/inadequacy
of the migrant to enter into freely chosen deliberative contractual
relationships with other individuals. In both traditions thus, the ‘crisis in
citizenship’ is associated with migration. The inflow of diverse peoples
is seen in particular as weakening the sense of ‘commonality’ or the
‘social bonds’ that produce solid citizenship expressed in meaningful
participation in public life.

In many ways, the disturbed zones of citizenship are effectively
zones of contest over appropriate norms, conditions, and terms of
membership. While much of the literature on citizenship concerns itself
with cross-border migration, a large proportion of migration takes place
across states within the country. Driven by poverty and distress, large-
sc.al.e migration to cities takes place from regions gripped by agrarian
casis. While people have always been mobile in search of livelihood
and eFononﬁc opportunities, the period from the 1990s onwards has
expertenced an exponential increase in distress migrations, owing to a
complete breakdown of rural economies. Even more significant is the
.fact that migration from rural areas as a result of this breakdown is often
in the nature of an exodus. Most of the time, the exodus is of those who
are a.lreafiy in a state of marginality. Thus, if one were to look at the
gizc:eiv:afiht:e Andhra Pradesh Lffmd Committee Report (2007),%

poor have progressively lost control over land and
the SCs .and STs, among whom the majority are in the category of small
Of marginal farmers and a substantial number are agricultural labourers,

) .
Prad The Land Committee was constituted by the Government of Andhra
C.Sl"l und.er the chairmanship of Koneru Ranga Rao, the Minister for Municipal
stration and Urban Development in 2004, to assess the implementation
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have been the most affected. Not only has the average landholding of
the SCs and STs declined, in the years between 1961 and 1991 (the
report points out):

1. About one lakh people belonging to the SCs lost landownership;

2. Of the people who are able to work, only 12 per cent are holding
land, which has decreased from 23 per cent in 1961; and

3. The percentage of agricultural labourers has increased from 57 per
cent in 1961 to 72 per cent in 1991.

Interestingly, since the 1990s, the rate of distress migration in most
states has also increased. In the case of Andhra Pradesh, the exponential
growth in out-migration from the state to Mumbat and other parts
of Maharashtra has been pointed out in a series of articles written by
P. Sainath. The article “The Bus to Mumbai’ in particular points out
how in some cases the majority of the village population had gone out
looking for work on those buses (see Sainath 2003, 2004a, 2004c¢).

Significantly, if one were to look at the process of migration as it
has unfolded over the last twenty years, one sees it as leading from
one form of dispossession to another, each distancing the migrant
from access to resources. Moreover, in the new context of economic
growth, most new jobs are :ontingent, casual, and informal, in many
cases involving the denial of the right to form unions and struggle
collectively. In such a situation, wage labour becomes the basis of social
exclusion and differential citizenship. It is interesting how ownership
of property—the archaic principle that defined solid citizenship and
was a primary requirement for citizenship for most of citizenship’s
history, whether in the classical republican or the liberal bourgeois
tradiions—continues to determine experiences of citizenship. It is
also significant that within the realm of social citizenship, political and
economic rights tend to interweave and interlock so that one form of
deprivation leads viciously to another.

Interestingly, social policies have remained constrained and compelled
by the requirement to work with fixed, stable, and precise categories, so
much so that social service benefits under the proposed Social Security

of land distribution programmes of the government and suggest ways of their
effective implementation. The committee submitted a report in 2006. In the
context of widespread unrest over the land question in the state, the government
kept the report under wraps, releasing only its recommendations in May 2007,
despite growing demand from political parties and grass-roots organizations to
make the entire report public and implement its recommendations.

Introduction 25

Bill may not accrue to the vast number of migrant workers, especially
seasonal/short duration migrants who do not have fixed domicile
constituting about 20-30 million and 5-8 per cent of the work force.?!
Moreover, while the problem of addressing the extension of social
security to the vast numbers of informal and migrant workers has been
expressly recognized, the informal worker has been defined in a way that
it excludes ‘unpaid workers’ from its ambit. This elimination of unpaid
workers from social security coverage has serious gender implications
since it is women who constitute the overwhelming proportion of
unpaid family labour (Neetha 2006: 3496--8).

Moreover, it is not just social security cover that is denied. Political
citizenship, which is also dependent on principles of governmentality
that demand enumeration and identification of the citizen-voter, is also
denied to the migrant worker. A primary requirement of enumeration as
citizen—voter is residence, which implies that the citizen—voter must be
identifiable with a stable address. Since most migrants are, as P. Sainath
terms it, ‘locked into endless step-by-step migrations’ and almost all
migrant workers tend to be concentrated in clusters of villages within
certain districts, large numbers of rural poor, as well as certain seats and
regions, get excluded from the electoral process.”

In the last few years, the ‘threatening’ presence of the working class
population, in proximity to middle class colonies in large metropolises, has
been sought to be eliminated through factory closures and slum evictions.

# For a discussion on the extension of social secufity to reach out to the in-
formal economy, see Kannan (2007: 19-37). Kannan points out the formidable
challenges to the extension of social security for informal workers in view of the
problem of proper worker identification, lack of specified work place identity,
lack of organizational identity, and inadequacy of regular work, to name only a
few. To overcome the “fundamental dilemma’ between operational feasibility and
the requirement for social security of these vulnerable and working poor, Kannan
calls for nnovative approaches. For a discussion on the social security scheme for
the Orgamzed sector proposed by the National Commission for Enterprises in the
Umz)zl’gamsed 'Sector, see Kannan, Srivastava, and Sengupta (2006: 3477-80).

p T%lc Natl'onal Sample Survey’s definition of the ‘last usual place of residence’
ot a tmgra:.lt is ‘the village where a person has stayed continuously for at least
sx mf)nﬂis immediately prior to moving to the present village/town’. Moreover,
”‘Salrfath points out, there are some specific periods in the survival cycle of
migration, when they are most likely to be out of their villages. The months of
April and May,.when the fourteenth General Elections (April-May 2004) was
Atadwete itonically the months when absences from villages are at their peak.

eeper level, thus, economic processes and policies that have devastated the



26 Mapping Citizenship in India

This has created a category of citizen-outsiders caught in a perpetual cycle
of relocations and search for stable livelilhood—in other words, a share
in the resources of society that they have contributed in creating and
replenishing (Padhi 2007: 73-92). The ‘cleansing and beautification’ drives
carried out assiduously in cities manifest a politics of ‘spatial purification’.
Through this politics, the middle class lays claims over public spaces, and
moves to cleanse these spaces of the poor and the working classes with
the help of state organs like the judiciary and municipal corporations and
policies of urban development (Fernandes 2006: 137).

The migrants remain, therefore, ‘residual citizens’—cast outside the
‘elite’ domain of civil society for being deficient in the acumen, capacity,
and skills of citizenship. Moreover, they are depoliticized through
governmental practices, which either criminalize them or bring them
differentially into the domain of governance as target groups in welfare
regimes. The ‘residual citizens” who are continually filtered out of the
elite domain of masked and unmarked citizenship, makes the promise of
universal citizenship—which Saskia Sassen and Negri and Hardt see in
the ‘new geography’ generated by emergent globalization from below in
the global cities—ironical. Much of this new geography is constituted by a
disenfranchised and dispossessed workforce administered and regulated
as ‘populations’ without ‘sovereign citizenship’. More often than not,
existing ameliorative and welfare schemes are not available to migrants
either due to the high levels of unawareness about them or owing to the
disinterest in the issues of migrants in the bureaucratic machinery.”

Despite the fact that movement has been an inseparable aspect of
human existence, the migrant, as an unsettled and floating category, has
for various reasons remained the perpetual citizen-outsider. Moreover,
the migrant is itself a paradoxical category in that it is not only produced
by state practices of rule which include political, social, economic, and
developmental policies and practices, but has to be continually slotted out

rural economy are also responsible for the political exclusion of the rural poor,
posing the question whether institutional structures by themselves are sufficient
for a democratic electoral process (see Sainath 2004).

2 A study of seasonal migrants from the Dumka district of West Bengal,
for example, showed that migrant workers were excluded from house building
grants earmarked for poor families, the Indira Awas Yojana, because they were
deemed likely to be absent during the stipulated period for building. Similatly,
in the destination areas, the study showed that pregnant and neonatal seasonally
migrant women did not gain access to Integrated Child Development Scheme fa-
cilities. See Rogaly, Biswas, Coppard, Rafique, Rana, and Sengupta (2001:4556).
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and simultaneously included on differential terms. Thus, the displaced,
the vagrant, the footloose migrant, the stateless person, etc. have all led 2
precatious existence, criminalized at certain times, subjected to perpetual
relocation at others, and kept in a state of deferred and suspended
ditizenship. As discussed earlier, the figure of the migrant produces the
maximum anxieties around which discourses of ‘crisis in citizenship’ are
woven. It is interesting how in all citizenship models, as mentioned at
the outset, migration is increasingly been seen as having ramifications
that produce a ‘crisis in citizenship’. It is also significant that citizenship
practices in all models of citizenship have responded to this ‘crisis” by
introducing elements of legal closure, based on prioritization of descent.
Through an analysis of relevant laws and judgments, this work will
examine how the legal-juridical frameworks of membership have
expressed, articulated, or, alternatively, addressed the ‘crisis in citizenship’.
An exploration of the relationship between citizenship and migration gives
a unique opportunity for examining the inherent paradox in citizenship.
As a ‘momentum concept’, as discussed earlier, citizenship has been seen
as emancipatory and dynamic, as inherently integrative and universalizing,
and as having a self-propelling capacity to expand and deepen itself.
Simultaneously, however, as shall be seen in the discussions of the category
of the migrant as it figures in citizenship laws in India, citizenship is an
exclusive category, limiting membership through specific rules identifying
members and outsiders. It is also significant how citizenship is deeply
embedded in principles of governmentality, so that despite its claims
.to dynamism and promise of inclusion, citizenship is preoccupied with
identifying in precise terms through enumeration and categorization,
those who belong and those who do not, and is actually apprehensive of
movement of people which threatens to unsettle fixed categories.
' Significantly, migration is mentioned in the chapter on Cidzenship
fn t.he Constitution of India in the specific context of Partition, which
Is, incidentally, also the primary context within which citizenship gets
enf%‘amed in the Indian Republic. The Constitution, which provides the
basic legal framework of citizenship, refers to the migrant while providing
for the procedure for the registration of displaced persons, evacuees,
and returnees from Pakistan on permanent resettlement visas or entry

permits, as citizens of India. The ‘migrant’ as a category enters into

the Citizenship Act conspicuously through an amendment in 1986 and
.then again in 2003. Unlike the moment of citizenship’s commencement
Just after Partition in which migration provided the condition of
Passage into citizenship, migration in 1986 and 2003 was explicitly
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associated with illegality. In 1986, the Citizenship Act set in motion
parallel systems of identification of ‘foreigners’ and ‘illegal migrants’,
deferring cinzenship in some cases and attributing illegality in others.
In 2003, an amendment in the Citizenship Act inserted the category
of the overseas Indian citizen professing the de-territoriality of Indian
citizenship. Ironically, however, coincident with the legal affirmation of
transnational citizenship in India, the association of Indian citizenship
with descent was simultancously inscribed, with citizenship by birth
becoming stringent and conditional. Thus, while the process of closure
matked by the constricton of cidzenship by birth began in 1986 itself,
it 1s indeed ironical that the claims of encompassment which overseas
citizenship made, was synchronous with further entrenchment of
citizenship’s association with descent and a closing of ranks among those
born of Indian parents. It is significant how the category ‘illegal migrant’
made its appearance in the legal code of citizenship simultaneously with
the overseas citizen, affirming the territorial and cultural closure which
overseas citizenship only apparently opened up.

In this work, a chapter is devoted to each of the above-delineated
periods of synchronous expansion and closure. Each period is marked
by the specific political contexts in which the legal-formal frameworks
of citizenship take shape; at the same time, it manifests the forms that
endure from carlier periods, so that every period signifies a coalescent
present—encapsulating the past and having ramifications for the
future. Thus, this work slices off from the historical trajectory of legal-
formal citizenship in India, three decisive moments: citizenship at
the commencement of the Indian Republic and the enactment of the
Citizenship Act of 1955, the amendment of the Citzenship Actin 1986
following the Assam Accord, and the amendment of the Citizenship Act
in 2003 and again in 2005, resulting in the insertion of the category of the
overseas citizen of India. It is significant that ail of these three moments
are especially and specifically concerned with the migrant. While each
moment refers to the migrant in a particular context, the category is
integral to the territorial and polidcal demarcation of citizenship and
interlinks the three seemingly disparate moments into a coherent map
of the development of the legal framework of citizenship in India.

The analysis will be divided into three chapters which will map
changes in citizenship laws chronologically and, at the same time, identify
the constituent strands of citizenship—civil, political, and social—and
the axes of class, caste, religion, and gender around which these strands
are expetienced. Yet, the chronology attempted in this work is to be seen
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aotin terms of evolutionary change, but more in terms of what Immanuel
Wallerstein calls chronosophy. This is in order to specify that changes in the
legﬂ-l frameworks of citizenship do not mark an evolutionary progression,
but a development of ideas and institutional practices punctuated by
conscious decisions and consisting, therefore, of a complex of interlocking
and dissonant strands imbricated in specific historical contexts.?* More
precisely, it will focus on the way in which the constituent elements of
citizenship have been fashioned around specific categories, groups, and
communitics, rendering them illegal or unwanted at specific historical
moments and, at others, including them differendally through special
protective measures. It may be noted that the frameworks of inclusion
work through a complicated process of deferral, exclusion, or excision
fromlegal citizenship or through differential inclusion. The ‘migrant’
has been integral to the delineation of legal citizenship, its philosophical
underpinnings, and the political and social practices that determine its
form and content. This volume will, therefore, bring out the centrality
of migration in enframing the lived experiences of citizenship and the
category of the ‘migrant’ as the node around which discursive pracuces
surrounding citizenship are woven.

The analysis will be divided into three chapters, each identified with
what may be called an alephian moment of citizenship, manifesting both
simultaneity and history. In order to identify the contexts in which the
dissonant yet interlocking strands in citizenship make themselves visible
and by implicaton more significant, one conceptual framework that has
come across as most enticing is Roberto Alejandro’s (1993) description
of citizenship as possessing an alephian character. The aleph, Alejandro
ppints out,is thatfluid juncture at which the past, the present, and the future
coalesce into a collective identity, which is, however, not a fixed image
(ibid.: 1-2). What is, however, analytically important for our purposes is

' A lf'irst used by Krzysztof Pomian (1977) chronosophy refers to the as-
Sumptions we make about the relationship between the past, present, and
future (Wallerstein 1991: 178). Social sciences have been dominated by linear
thonosophy suggested in the theory of progress, depicting an inevitable and
lrte.\rersible ascending curve. Wallerstein suggests an alternative chronosophy
which he calls the theory of possible pr(;grcss; where historical systems marked
_b)’ cyclical thythms and secular trends are interspersed with successive moments
10 which major historical choices have occurred. In this work, we use the word
Chl'.()nosophy as in Wallerstein to look at the trajectory of citizenship in terms of
a historical relationship where transitions are not part of continuous historical
Process, but moments of historical choice.
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that the aleph, being the first letter of the Hebrew and Arabic alphabets,
denotes the promise of a beginning. Again, in Hebrew mathematics, the
aleph denotes numbers which signify the cardinality or size of infinite
sets. The theme of beginning and infinity is, therefore, imbued in the
aleph. Another meaning of the aleph is derived from a short story by the
famous Argentinian writer and poet Jorge Luis Borges, titled The Aleph,
first published in 1949. The aleph in Borges’ story is a point in space that
contains all other points. Anyone who gazes into it can see everything
in the universe from every angle simultaneously, without distortion,
overlapping, or confusion. Combining these two ways in which the
metaphor of the aleph is used, one may initiate one’s examination of the
topology of citizenship in India by examining ‘contemporary’ citizenship
as the ‘coalescent present’, that is, as a conjunctural condition where the
past, present, and future of citizenship meet in an alephian moment.
We may also see the contemporary moment as presenting itself as the
dlusionary cosmic space of infinite universality and the compressed
timelessness and space-neutrality of the aleph. Yet, both the coalescence
and the simultaneity of alephian citizenship are deceptive in the sense
that the analogy of the aleph is an expression, quite like the ‘universals’
created by state practices of rule, of ahistorical horizontal time, occluding
the contests and struggles that inform citizenship. In this work, 1 will
map the contours of contemporary citizenship in India by looking at
citizenship’s present as an alephian moment stressing upon coalescence
and simultaneity and, at the same time, attempt at an unravelling of the
alephian mask of citizenship, by looking at the aleph also as a dimension
of history.

This study hopes to enrich the theory of citizenship by looking at the
experience of citizenship in India through its different momentums, by
unravelling its distutbed zones, and the masks of occlusion. One may
see contemporary citizenship as the ‘coalescent present’, that is, as a
conjunctural condition where the past, present, and future of citizenship
meet in an alephian moment. For example, the category of the Overseas
Citizen of India (OCI) inserted through an amendment in 2003 in the
Citizenship Act of 1955, is often presented as embodying citizenship’s
contemporary moment of transnational universality—the compressed
timelessness and space-neutrality of the aleph. Yet, the transcendental
moment of citizenship marking the expansive universe of Indian
citizenship and its de-territorialization, is in practice fraught with a
series of closures, some of which had their origins in the moment of
the commencement of Indian citizenship. This is to be seen especially

Introduction 31

in the finality with which the excision from citizenship was laid down in
the Constitution for those who had migrated to Pakistan after 1 March
1947 and who remain excluded from the ambit of overseas citizenship
for persons of Indian origin. Moreover, each moment presents a
complex larger picture, constituted by citizenship’s haphazard rather
than momentous movements towards encompassment.

The first chapter, entitled *Citizenship at the Commencement of the
Republic’, examines the legal-formal articulation of citizenship in the
context of the Partition, the process of state formation, the emergence
of the twin nation-states of India and Pakistan, and the manner in which
these contexts determined issues of belonging and legal membership. It
shows how in the hiatus between the commencement of the Constitution
(1950), which laid down the frameworks of citizenship in the immediate
contexts of independence and the Citizenship Act of 1955, which was
expected to take into account all future contexts, citizenship in India
occupied a zone of liminality. The liminal state of citizenship was fraught
with complexities which unfolded in multifarious and contending ways.
While the element of choice and voluntariness was put down as a legal
possibility amidst the tumultuous movements of people across the
botdet, there were tensions in the way in which choice was determined.
To unravel these aspects of citizenship at the commencement of the
Republic, the chapter looks at specific categories, namely, ‘registered/
Pakistani wives’, ‘alien women’, ‘minors’, and ‘displaced persons’. An
examination of these categories shows how the interregnum between
1950 and 1955 constituted not just the physical threshold of passage
into citizenship, but also a fuzzy legal-institutional space of possibilities,
riddled and interspersed, however, with marginal and othered
locations which encumber the nation-state. Citizenship is often seen as
concerned with demarcating in precise terms the territorial boundaries
of the nation-state and the vexed question of who could claim its legal
membership. But the process of executive decision-making and the
court decisions ultimately show how citizenship at the commencement
of the Republic was riddled with contests. Interestingly, both the contest
and its resolution were embedded in processes of state-formation and
institutional ordering, as seen in the ways in which institutions perceived,
iﬂtcrpreted, and eventually resolved their respective powers of decision
making over citizenship matters.

The second chapter, entitled “The Citizenship Amendment Act of 1986,
examines the politics of place-making, the marking out of ethno-spaces,
and the setting in motion of a process whereby citizenship’s association
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with descent 1s affirmed. Since the amendment in the Citizenship Act
pertained specifically to the state of Assam in northeastern India, the
chapter examines the complex reconfiguration of political forces and
unfolding of power relations between the central government and the
state of Assam on the question of definition and identification of illegal
migrants, through the Assam Accord of 1985, the Citizenship Amendment
Act of 1980, the contests around the Illegal Migrants Determination by
Tribunal Act IMDT) of 1983, and the Supreme Coutt Judgment in August
2005 striking it down. The chapter shows how the illegality /alien-ness of
the migrant became central to the construction of the Assamese identity
in the 1980s and how the ‘migrant’ figured in precatious relatdonships
of consensus and antagonism with the ‘citizen’, depending on the nature
of political/electoral contests between the centre and state governments.
The chapter also shows how these contests produced the migrants as the

>

‘constitutive outsiders—as ‘residual citizens’—who occupied a perpetual
zone of uncertain, suspect, and indeterminate citizenship.

The third chapter, entitled ‘Blood and Belonging’, looks at the
political processes whereby the legal recognition of the category of the
OCI was accompanied by the reinforcement of citizenship’s association
with blood ties and descent, the consummation of a process which had
begun with the 1986 amendment. The chapter unravels the category of
the OCI to show how it manifests a tendency towards ‘holding together
the flock’ and a response to the ‘destabilization’ or ‘c1isis’ in citzenship
that is seen as occurring in natdonal citizenship owing to transnational
movements of populations. Thus, on the one hand, the OCI seems to
suggest a widening of the scope of citizenship to a transcendental notion
not confined to territorial membership. But, on the other, the fact that
it is inextricably ded up with descent and comes synchronously with
amendments in citizenship laws that restrict citizenship by birth, makes
its trans-nationality suspect. The OCI must then be seen as characterizing
a shift in the philosophical and ideological basis of citizenship from
democratic, associational, and civic forms to hegemonic integration. The
chapter, moreover, widens the examination of contemporary citizenship
practices in India to show how the ideological shifts are made manifest
in a corresponding trajectory of disenfranchisement, dispossession, and
disempowerment that has been occurring within the country in relation
to the migrant workers in cities.

1

The Citizenship Act, 1955
Liminal Citizenship at the Commencement of the Republic

Citizenship at the commencement of the Republic was an encompassing
moment,! rooted in the shared identity of a sovereign self-governing
people having come together as a community of equals with an overarching
‘natonal idendty’ which embraced the entire nadonal community as
well as each member of the political community. The transition from
subject-hood to citizenship was, however, also tied to the history of the
creation of nation-states and the drawing of borders in the Indian sub-
continent. In this chapter, I shall examine the legal-formal frameworks
of citizenship in the context of the Partition and state formation in
India, and the manner in which these contexts determined issues of legal
‘belonging’ and membership. While the Constitution of India does not
define the word citizen, Part I of the Constitution (Articles 5-11), entitled
‘Citizenship’, addresses the question of identification of Indian citizens
at the commencement of the Constitution, drawing the lines between
citizens and non-citizens/aliens. This demarcation of citizenship at the
commencement of the Republic seems to have been responding largely to
the contexts of Partition. A close examination of citizenship in this period

! The logic of encompassment as discussed in the introductory chapter, ac-
cording to Werbner and Yuval-Davis, works to resolve the contradiction between
abstract universalism and difference, posed by a critical theory of citizenship
.(Wcrbner and Yuval-Davis 2005:10). According to this logic, abstract universal-
ism is an encompassing and transcendental value, which when inflected by the
propelling force of dialectic, assumes a relationship within which difference
may be recognized.
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shows both contest and anxicty over the determination of the national
space, wherebhy the territorial as well as the cultural and legal domain
of citizenship was marked and affirmed. "Thus, even as it talks abou
citizenship accruing to Indians on account of birth and domicile, Ariicles
5 to 7 of the Constitution concern themselves largely with the modalbities
ot deciding the complicated question of ¢itizenship of people ‘migraang’

between India and Pakistan between the constitutional deadlines ot

19 Julv 1948 and 26 |anuary 1950, the dav the Constitution came inro
force. Significantly, while laving down the trameworks of citizenship in
the Constitution tor the new Republic, the ‘migrant” was crucial to the
atfirmaton of the sovereign identity of the naton. Consequently, the
rehabilitaton ot the refugee, the legal accommuadarion ot the returnee,
and the recovery and rehabilitation of abducted women, in other words,
the relocation and restoration of the ‘misplaced” or “displaced’, was also
of eritical significance tor the invocation of citizenship.,

While the citizenship provisions in the Constitution addressed the
contexts of the birth of the new nation, the Citizenship Act of 1955
was cnacted by the Parliament under Article 11 of the Constitution 1o
take into account all future issues pertaining to citizenship. Between
1950, when the Constitution came into force, and 1955/1956, when

the Citizenship Act was cnacted and Citizenship Rules were framed,

there was, thus, a hiatus—a state of ‘Tegal vacuum’—on the question
of citizenship. lronically, however, while the legal framework of
citizenship was being developed, people were actually moving across
horders on a variety of travel documents, entry permits, and long-
term settlement visas. When the Citizenship Act came into force, and
decisions on the ctizenship of people who had moved across borders
in the intervening period was to be taken within its frameworks, these
cross-border movements came to be imputed with ‘intention” and
subsequent ascriptions of legaliny and illegality.

Thus, in the interregnum between the commencement ot the
Consttution of India (1950) and the Cinzenship ot Tndia Acet (1955),
citizenship in India occupied a zone of liminaliny.” This liminal state of
citizenship was traught with contests which untolded in multitarious
and contending wavs, While the clement of choice and voluntariness

2'T'he ctvmological roors of Timinal liminality are derived from the Latin word
limen, which means threshold. The concept of liminality referring to transiton
and passage ts to be found largely in works ot anthropology and literarure, tor
example, Vietor Turner (1967, 1969, 1974).
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was put down as a legal possibility amidst the tumultuous movements of
people across the border, there were tensions in the way in which choiee
was determined, seen especially in the finality with which the excision
from citizenship was laid down 1n the Constitution for those who had

migr

citizenship at the commencement of the Republic, this chapter looks

ated to Pakistan after 1T March 1947, To unravel these aspects of

at speciﬁc categories, namely, ‘registered/Pakistani wives’ and ‘alien
women’, ‘minors’, and ‘displaced persons” to show how the interregnum
constituted not just the physical threshold of passage into citizenship,
but also a fuzzy legal-institutional space of possibilities, riddled and
interspersed, however, with marginal and othered locations which
encumber the nation-state. Citizenship is otten seen as concerned with
demarcating in precise terms the territorial boundaries of the nation-state
and the vexed question of who could claim its legal membership. But the
process of executive decision-making and the court decisions ultimately
show how citizenship at the commencement ot the Republic was fraught
with contests. Interestingly, both the contest and its resolution were
embedded in processes of state-formation and institutional ordering,
as seen in the wavs in which institutons perceived, interpreted, and
eventually resolved their respective powers of decision-making over
citizenship matters.

This chapter will explore the liminal spaces of ciuzenship that
emerged in the interregnum between the enforcement of the Citizenship
provisions as contained in the Constitution of India and the enactment
of the Cidzenship Act of 1955 through a study of archival material,
primarily files pertaining to citizenship in the Indian Citizenship section
of the Home Ministry in the 1950s, citizenship laws, and court judgments.
The chapter argues that: (1) in the interregnum between constitutional
provisions (1950) and the Citizenship Act (1955), citizenship in India
occupied a zone of liminality; (2) the liminalitv of citizenship accrued
from the fact that the interregnum embodicd the threshold space between
the nadon-state and state-formation/making; (3) the occupation of a
liminal space attributed citizenship with indeterminacy and ambiguity;
(4) ‘registered/alien/Pakistani women/wives’, ‘minors’, and ‘displaced
persons’ were liminal categories, in the sense that they signified both the
uncertainty of the moment of passage and the change in status that such
passage was to bring with it; and (5) the liminal state of citizenship was
fraught with contests over precise legal categories in the absence of/in
anticipation of the Citizenship Act and was imbricated in processes ot
state-formation and issues of national belonging.
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Before one ventures into an exploration of the manner in which
restoration, relocation, and alternatively, excision and denial of citizenship
took place, it will be pertinent to discuss briefly the legal frameworks of
citizenship as they obtained at the birth and the early years of the Indian
Republic.

CONSTITUTIONAL AND STATUTORY PROVISIONS
FOR ENFRAMING THE CITIZEN

The date of the enforcement of the Constitution—26 January 1950—
marked a crucial change in the status of the people of India. They wete no
longer British subjects, but citizens of the Republic of India and derived
their status as such from the Constitution, which they, in their collective
capacity as #be pegple of India, enacted, adopted, and gave to themselves.
While the word citizen is not defined in the Indian Constitution, Part 11
of the Constitution (Articles 5 to 11), entitled ‘Citizenship’, addresses the
question, ‘Who is a citizen of India?’, at the time of the commencement
of the Constitution on 26 November 1949, that is, the date on which
the Constitution was adopted by the Constituent Assembly. Although the
Constitution came into full force only on 26 January 1950, provisions
dealing with citizenship (Articles 5 to 9) became operative on the date
of its commencement. The distinction between the Indian citizen and
the non-citizen (alien) thus became effective on this date. While a citizen
enjoys certain rights and performs duties that distinguish him/her from
an alien, the latter has certain rights of ‘personhood’ that s/he possesses
irrespective of the fact that s/he is not a citizen.

Under Articles 5 to 8 of the Constitution, the following categories of
persons became the citizens of India at the date of the commencement of
Constitution: (1) those domiciled and born in India; (2) those domiciled,
not born in India but either of whose parents was born in India; (3) those
domiciled, not born in India, but ordinarily resident in India for more
than five years; (4) those resident in India, who migrated to Pakistan
after 1 March 1947 and returned later on resettlement permits; (5) those
resident in Pakistan, who migrated to India before 19 July 1948 or those
who came afterwards but stayed on for more than six months and got
registered; and (6) those whose parents and grandparents were born in
India but were residing outside India.

The Constitutional provisions may be seen, therefore, as laying down
the terms of citizenship for two broad categories of people: (1) those
who were ‘found’ to be residing in India at the time of independence
and automatically ‘became’ Indian citizens and (2) those who, unlike
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the earlier category, moved across borders, a category which again had
different patterns of movement: (a) those who migrated from Pakistan
to India after Partition and before 19 July 1948; (b) those who migrated
from Pakistan to India after 19 July 1948 but before the commencement of
the Constitution and registered themselves as citizens of India before
the concerned authority; and (3) those who went to Pakistan after
1 March 1947 and returned to India under a permit for resettlement or
permanent return issued by competent authority.

The Citizenship Act, 1955

Article 11 of the Constitution authorized the Parliament to make laws
pertaining to acquisition and termination of citizenship subsequent to
the commencement of the Constitution. The Citizenship Act (LVII
of 1955) made elaborate provisions specifying how citizenship could
be acquired by birth, descent, registration, naturalization, or through
incotrporation of territory. Following the Assam Accord in 1985, an
amendment was made to the Citizenship Act in 1986, which inserted
Article 6A, making way for a sixth type of citizenship applying to the
state of Assam.

As far as atizenship by birth was concerned, everyone born in India
after the commencement of the Constitution but before the amendment
of the Act in 1986, unless excluded, was to be considered a citizen of
India. After the amendment of 1986, everyone born in India and either
of whose parents was a citizen of India at the time of his/her birth,
unless excluded, was to be considered a citizen of India.

A person was to be considered aigen by descent if he or she was born
outside India after 26 January 1950 but before the commencement
of the Citizenship (Amendment) Act 1992, if his or her father was a
citizen of India by birth. Following the Citizenship (Amendment) Act,
1992, a person could be a citizen of India by descent if either of his
parents was a citizen of India at the time of his/her birth. The 1992

-amendment removed the gender discrimination that had so far existed

in the provision of citizenship through descent.?

As far as angenship by registration is concerned, a person of Indian
origin, that is, if he or either of his parents were born in undivided India
and who was ordinarily resident in India for five years before applying

* Those born outside undivided India at the time of the commencement of
tjlc Constitution could enrol themselves as citizen by descent only. By descent,
Atizenship can be extended generation after generation (Rodrigues 2005: 170).
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for citizenship, is eatitled to be an Indian citizen by registration. Under
this type, the following categories of persons can seek citizenship: (1)
persons of Indian origin resident in any country by following a set of
procedures; (2) a person matried to a citizen of India and resident in
the country for five years immediately before making an application; (3)
minor children of persons who are Indian citizens; and (4) persons of full
age and capacity of a country specified in Schedule I (Commonwealth
countries) of the Citizenship Act 1955 (Rodrigues 2005: 171).

A person may become a citizen of India by naturalization if he or she
has resided in India for at least five aggregate years in the past seven
years, and continuously for twelve months after that, does not belong to
a country which disallows citizenship by naturalization, has renounced
the citizenship of his or her country, has adequate knowledge of a
language specified in the eighth schedule of the Indian Constitution,
and intends to reside in India or serve in government service or an
international organization of which India is a member.

The fifth category of citizenship, through the incorporation of territory into
India, derives from a person’s membership in specific ‘incorporated’
territories by virtue of Citizenship Orders, that is, Goa, Daman, and Diu
by virtue of the Goa, Daman and Diu Citizenship Order, 1962, Dadar and
Nagar Haveli by virtue of the Dadar and Nagar Haveli (Citizenship) Order,
1962, Pondicherry by virtue of the Citizenship (Pondicherry) Order, 1962,
and Sikkim by virtue of the Sikkim (Citizenship) Order 1975.

The Citizenship Act 1955 was amended in 1986, adding Article 6
A, which made special provisions for ‘citizenship of persons covered
by the Assam Accord’. Under the amended Act applying specifically to
Assam, (a) persons of Indian origin (if the person, either of his parents,
or any of his grandparents was born in undivided India) who had come
to Assam before 1 January 1966 from ‘the specified territory’ (territories
included in Bangladesh immediately before the commencement of the
Citizenship (Amendment) Act, 1986), including those whose names
figured in the electoral rolls used for the 1967 general elections, and
who had been ordinarily resident in Assam from the date of their entry
‘shall be deemed to be citizens of India from the 1st day of January’.
On the other hand, those persons of Indian origin who had entered
Assam from Bangladesh on or after 1 January 1966 but before 25 March
1971, had been ordinarily resident in Assam after their entry, and had
been detected to be a foreigner (by a Tribunal constituted under the
Foreigners (Tribunals) Order 1964) could register themselves as Indian
citizens. Unlike those persons of Indian origin who had entered Assam
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pefore 1 January 1966, this set of entrants would ‘from the date on which
he has been detected to be a foreigner and till the expiry of a period of
ten years from that date’, have the same ‘rights and obligations’ as an
Indian citizen, without, however, having thé right to vote. The name
of this person, ‘if included in any clectoral roll for any Assembly or
Parliamentary constituency in force on the date of such detection’, will
be deleted, and he or she ‘shall not be entitled to have his name included

in any electoral roll’, before the expiry of ten years.

The Citizenship (Amendment) Act of 2003 introduced a version of
dual/transnational citizenship for persons of Indian origin (PIOs), in
the form of ‘Overseas Indian Citizenship’. Under the amended Act,
an OCl is a person who is of Indian origin and citizen of a specified
country, or was a citizen of India immediately before becoming a
citizen of another country (on a specified list), and is registered as
an OCI by the Central government. The Citizenship Amendment
Act, 2003 made several amendments to existing sections and inserted
sections 7A, 7B, 7C, and 7D, entitled ‘Overseas Citizens’, that dealt
with the definition and registration of overseas citizens,* conferred
specific rights to them while also identifying the rights that did not
belong to them, and the conditions under which their registration
could be cancelled. It is worth reiterating that while defining eligibility
and what constituted Indian origin, the Act retained the contexts of
Partition and the excision of those who had become Pakistani citizens
(and later Bangladeshis).

IDENTIFYING THE LEGAL CITIZEN

If one looks at the constitutional provisions pertaining to citizenship,
keeping in mind the fact that they were addressing the immediate
contexts of partition, one is struck by what appears to be an inclusive
approach to citizenship, its non-denominational character, and an
emphasis on people’s choices. Valerian Rodrigues (2008: 166-7),

) *The Act provided that the Central government could, on application, reg-
1ster any person of Indian origin as an OCI if that person was from a country
which allowed dual citizenship. A PIO was, in turn, a citizen of another country
who (1) was a citizen of India on 26 January 1950 or at any time thereafter; (2)
W.Cﬁgible to become a citizen of India on 26 January 1950; (3) belonged to a
tet'ntory that became partof India after 15 August 1947; (4) is the child or grand-
child of 4 person described above; and (5) has never been a citizen of Pakistan
or B’fmgladesh. Overseas Indian Citizenship does not entitle people who have
acquired foreign nationality to retain their Indian passports.
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for example, indicates the inclusive and generous approach towards
citizenship which qualified territorial location and stressed upon
associational belonging. Rodrigues (ibid.: 167-8) argues that while the
ascriptive identity of a person in terms of territory and culture was
seen as important for citizenship, a person was not reduced to her/
his ascriptive location. Rather, s/he was perceived as someone who, in
important respects, had the ability to make choices concerning herself/
himself and her/his future and a free and fair society had to consider
such choices with the necessary weight for the entitiements due to her/
him. Citizenship, moreover, at its inception, was not confined to the
offspring of people found within the territorial bounds of India alone.
This, Rodrigues argues, was a bold and generous provision in 1948 as
the vast majotity of people to whom such recognition was accorded
were indentured labourers and poor emigrants. Yet, as mentioned at
the beginning of this chapter, in the intervening period between the
enforcement of the citizenship provisions of the Constitution and
the Citizenship Act of 1955 and the Rules of 1956, the element of
choice and voluntariness, which was included as a legal possibility
for people moving across borders, was fraught with uncertainty and
remained indeterminate. It is interesting how this indeterminacy made
itself manifest, especially in relation to women and religious ‘minority’.
Significantly, the way in which citizenship was determined in both these
cases threw up new categories, for example, ‘alien women’ and ‘displaced
petsons’, among others, which were not covered in the language of the
law. The ‘abducted women’, on the other hand, was a legally constituted
category, which framed the ditferential terms of inclusion of women in
the new nation-state. All these categories manifest the complex ways in
which state practices generated new modes of governmentality through
active intervention in national codes of citizenship. Amidst the violence
of the law and the centrality the recovery operation came to have in
the Indo-Pakistan conferences at the inception of the two nation-states,
women became central to the political identity of citizenship.

The deliberations among the officials on citizenship matters and the
orders and judgments issued by the courts in contested cases show that
these categories were enframed by the problems of fixing the temporal
and spatial boundaries of the nation-state and the precise contours of
legal citizenship emanating from it. It is not surprising, then, that the
process of “fixing’ identity involved a politics of identification—a process
of sifting, selecting, and relocating—which reflected the contexts of the
emergence of the naton-state. In many ways, determining citizenship
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at the commencement of the Republic became a question of territorial
Jocation and claims of ‘belonging’ to the territory. The contours of the
contests over these claims were framed primarily in relationship to
territorial ties defined in a way which moved closer to ethnic-cultural
relationships rather than civic-political association. Most importantly,
the contest drew into its vortex what had been seen as ‘settled’ in
the Constitution—that is, the aspects of voluntariness and choice in
citizenship. Furthermore, one provision which may be seen as having
a lasting implication for the way citizenship in the nation-state was to
be defined, despite the scope for choice/changing one’s decision to
migrate and returning to India, was the finality with which the excision

from citizenship was laid down in the Constitution for those who had

‘chosen’ not to become citizens of the new nation-state of India and
had migrated to Pakistan after 1 March 1947, This excision, and the
associated interpretation of voluntariness and choice, was to figure
later in disputed cases under the Citizenship Act of 1955. This ‘original’
excision would also resonate later in the manner in which the scope
of the Overseas Citizenship of India was to be determined from 2003
onwards.®

Recovering and Relocating ‘Abducted Women’ as Citizens

The creation of Indiaand Pakistan wasaccompanied by an unprecedented
movement of people across borders and collective violence of an
extraordinary nature, including rape, abduction, and killing of women.
The Partition was followed by the governments of India and Pakistan
conferring and putting in place mutually agreed upon procedures for
the recovery, reclamation, and restoration of their ‘lunatics’, ‘prisoners’,
‘women’, and ‘children’. The Inter-Dominion Conference instituted
procedures to recover, in particular, abducted women and children.
Ordinances to make these procedures effective were promulgated in
India and Pakistan in January 1948 and May 1948, respectively, followed
up by periodical conferences between the two countries to facilitate
the recovery and restoration of women who had been abducted in the

® The Citizenship (Amendment) Act of 2003 introduced a version of dual/
mansnational citizenship for PIOs residing in specified countries of Europe and
North America, who had migrated from India after 1950, in the form of ‘Over-
seas Indian Citizenship’. Through a further amendment in 2005, the Act allowed
the scheme to cover PIOs in other countrics as well, excluding Bangladesh and

Pﬂklstz.n The last chapter of this work carsics a detailed discussion of overscas
Qbzenship of India.
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course of Partition.® The Abducted Persons (Recovery and Restoration)
Act was passed by the Constituent Assembly of India on 15 December
1949, which remained in force for eight years until 1957.

As an impressive body of scholarly literature on Partition has shown,
women were subjected to successive markings of ‘difference as closure’
even as the nation made a transition into liberatory encompassing/
universal citizenship. Physical violence on women’s bodies and forceful
impregnation affirmed the way women’s bodies became an allegory for
the nation and its boundaries, and a gruesome reminder of the gendered
ways in which the politics of place-making unfolds. A historian of Partition
recalls, |[After independence] the Governments of India and Pakistan
camc to an agreement that any |abducted] girl [of any community] should
be foraibly recovered and returned to her relatives and, undl such time as her
relatives remain untraced, to the Government [of her country|’ (lemphasis
added] Qidwai 1990: 151). If the rampant rape, abduction, and killing of
women in the course of Partition marked women as the ‘other’ in the
national space, their subsequent recovery and restoration into their ‘own’
national space reinforced their otherness; for the nation reclaimed them
not as citizens but as Hindu (or Sikh) women who had to be restored ‘to
their original homes’. Significantly, however, as Urvashi Butalia has put 1,
‘the notion of the home, and indeed the space of home had changed. No
longer was it the boundary of the domestic that defined home; rather it
was the boundary of the nation’ (Butalia 2006: 139). The Hindu and Stkh
women who were recovered from Pakistan to be restored to the ‘nation’
and to their ‘homes’ were differently positioned from Muslim women who,
as ‘recovered abducted women’, were ‘taken into custody’ and placed in
detention camps in India under what may be called a ‘state of exception’
till the time their own government claimed them. For the purpose of the
Abducted Persons (Recovery and Restoration) Act, ‘Muslim abducted
persons’ constituted a distinct class, and the Act extended only to some
states— United Provinces, Provinces of East Punjab and Delhi, Patiala
and Fast Punjab States Union, and the United States of Rajasthan. It
was through what constituted an exception—the suspension of the writ of
habeas corpus—in these detendon camps, as Pratiksha Baxi has put it,
that notions of ‘national honour’ were instituted through law: ‘Muslim

6 Other measures included the Military Fvacuation Organisation, and the
Organisation for the Recovery of Abducted Women, consisting of social work-
ers and other officials. Mridula Sarabhai, Rameshwari Nehru, and Kamlabcehn
Patel were prominent among them.
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women who had been “recovered” and sent to camps were constituted
as impure body populations who had no claims to Indian citizenship, and
no man or his family could claim that these women had been unlawfully
detained in the camps, unlike routine law” (Baxi 2009: 8).

The codes of honour within nationhood played out on the bodies of
women, which ‘became a sign through which men communicated with
each other’ (Das 1995: 56).” These codes were articulated and enforced
through the state, which put in place legal procedures for sifting,
identifying, rescuing, and repossessing those women who were left behind
with the help of modern technologies of rule and governmentality with
the collection of statistics of identification, recovery, and restoration

_becoming integral to the operation.® As pointed out by Veena Das, by
creating a new legal category, ‘abducted person’, the state brought ‘such
women squarely within the disciplinary power of the state’ and at the
same time made the ‘official kinship norms of purity and honour much
more rigid by transforming them into the law of the state’ (ibid.: 67).

Accordingly, an ‘abducted person’ under The Abducted Persons
(Recovery and Restoration) Act meant,

a male child under the age of sixteen years or a female of whatever age who s,
or immediately before the first day of March 1947, was a Muslim and who, on
or after that day and before the first day of January 1949, has become separated
from his or her family and is found to be living with or under the control of

any other individual or family, and in the latter case includes a child born to any
such female after the said date.

7 .. . -~ . . . ~
The masculinist discourse of securing the women is evident from the public

statements and debates in the Constituent Assembly. As one MP put it: “If there

18 one sore point or distressful fact to which we cannot be reconciled under any
drcumstances, it is the question of abduction, and non-restoration of Hindu
women. We all know our history, of what happened in the time of Shri Ram
when Sita was abducted. Here, where thousands of girls are concerned, we can-
:Qt fo.rget this. We can forget all the properties, we can forget every other thing
ut thlS cannot be forgotten . . . As descendants of Ram we have to bring back
We:y Sita that is alive’ (Menon and Bhasin 1990: 6).
The Government of India had set up a Fact Finding Organisation on the
OOmmuna] violence, killings, abductions, and recovery. The Military Evacuation
ation in-charge of the evacuation of minorities also kept track of the fig-
dl“f:t& In the Constituent Assembly debates on 15 December 1949, it was reported
'33,000 Hindu and Sikh women had been abducted by Muslims and that the
by ]-;it:g govem.mem claimed that 50,000 Muslim women had been abducted
oo u and Sikh men. In India, 12,000 Muslim women had been recovered
Pated to the recovery of 6,000 Hindu women in Pakistan (Das 1995: 59).
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It is interesting how these categories clubbed together for recovery were
in some sense infantalized, seen as cither incapable of independence or
unsuited for it, requiring in both cases, custodial care of the family or
institutions of the state set up for the purpose. Thus, Section 3 of the Act
authorized the provincial governments to set up camps ‘for the reception
and detention of abducted persons’. Section 4 gave spectal powers 1o
police officers, cspecially authorized by the provincial government if
he ‘has rcason to believe that an abducted person resides or is o be
found in any place’ to ‘enter and search the place [without warrant| and
take into custody any person found therein who, in his opinton, is an
abducted person’, and ‘deliver’ the person ‘to the custody ot the officer
in charge of the nearest camp with the least possible delay’. The police
officer could, if he wanted, take the ‘assistance of such female persons
as may, in his opinion, be necessary for the ettective exercise of such
power’. Section 6 of the Abducted Persons Act provided for a tribunal
which was to be constituted by the Central government to decide on any
question ‘on whether or not a person detained in a camp is or is not an
abducted person’, or ‘whether or not such a person should be restored
to his or her relatives or handed over to any person or conveved out of
India or allowed to leave the camp’.

While it would appear that the identification of abducted women and
their recoverv and restoration was something which would be natural
and desired by women and could, therefore, be effected without torce,
a close reading of the Abducted Persons Act shows that it prescribed
a process of recovery and restoration where application of force was
implicit. Yet, since the abducted person was ‘under the control’ of
another person, and herself quite helpless against her abductor, she
was to be recovered ‘without any concessions’, and was to be ‘forcibly
evacuated” (Butalia 1997: 120). What immediately strikes a discordant
note in these provisions is how the recovered abducted [Musliml
woeman, comes across as an ‘aggressor’, to be ‘taken into custody’ and
‘detained’ in a camp, divested of ordinary legal rights including appeal
to courts and right to legal personhood. While the mere “belief” of the
police officer authorized under the Act to carry out the recovery and its
‘recording’” was sufficient for the operation to take place, the ‘choicc”
of the abducted woman never figured as a matter for consideration.
Literature points out the ‘mistakes’ that were made in the process
of identification (Pandey 2001: 167), and a number of studies have
shown that the process was not altogether undispured, with some of

these matters coming up before the courts. In these cases, issues of
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border-crossings, the clement of choice and/or cocrcion, nationality,

citizenship rights, rights ot residence, and property rights, became
crucial (Butalia 2006: 143-4), as the courts examined women's
detentions against a range of standards including those of procedural
and substantive justice, legality, and constitutional validity.

Feminist writings have interrogated the recovery of abducted
women, the legal regime which facilitated it, and notions of state and
nadonal sovereignty which stressed its indispensability. While  the
two governments had resolved to restore women to their homes, and
refused to recognize thereby the forced marriages’ that had taken place
in the course of this period, studies have shown that the long period
that lapsed between abduction and recovery, and in some cases where
women were left behind in the protection of a known family, made
the process of recovery more complex than the law made it out to
be (Das [1995]; Menon and Bhasin [1993]; and Butalia [2006]). With
reference to the well-known case of State of Pumal v. Ajaib Singh and
Another (1952), for example, Urvashi Butalia has shown that some
among the ‘recovered’ abducted women refused to return to their ‘own’
families and expressed the wish to stay on with their abductors (ibid.:
144). In cases where there were children ‘born out of “wrong’ sexual
unions’ (Das 1995: 73), the question of legal recognition and custody
became contentious. Das refers to the narratives collected by her as well
as to the ‘memories of social work’ by Kamlabehn Patel, who actively
participated in the recovery operation. Patel wrote not only of men’s
cruelty towards women, but also of the coercive practices of the state in
the recovery of abducted women (ibid.: 76-7). Indeed, the identification
and separation of the ‘illegitimate’ from the legal citizens became for
the §tate a mode through which it allied tactically with the ‘order of the
‘farn{ly’, helping it to ‘preserve its honour and reputation” whereby the
surfaces’ of the state absorbed its undesirable members by briﬁging
them under its direct disciplinary control. Yet, the alliance 'was more
complex and the interests of the family and those of the state were often
uneven, inconsistent, and conflicting. This was most evident in cases
Wbere community practices ‘were geared towards absorbing women and
Chﬂ.dre‘n‘ with)in the structures of the family and marriage’ to diminish
:‘;ngb;))ﬂl\;\}’]erjtg;er t)hrzm dis‘t_illirng'rhcm out as undesirable uut'siders

. ¢se nconsistencies came before the courts, it was
the order of the state which enforeed the resolution and determined the

te ‘ ] .
l@s of excision, even as the ‘order of the family” placed contending
¢iIms to absorption.
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0 State of Punpal v Vjedh Ningh and - Liother, for example, the questions
which occupicd the atrention of the judges and assumed  cruel
importance in the judgement concerned the fundamental rights of
citizens against unlawtul arrest and the unconstitutionality, theretore,
of the Abducted Persons (Recovery and Restoranon) Act.” This was
perhaps the ceritical reason why the case could break free from the
legal toreclosure prescribed by the Act, allowing the case to be argued
betore both the High Courtand the Supreme Court. The details of the
case as brought out in the Supreme Court judgement were as follows:
On 17 Februarv 1951, Major Babu Singh, Officer Commanding No.
2 Tield Company, S.M. laridkot, reported that Ajaib Singh had three
abducted persons in his "possession’. On 22 june, the recovery police of
Ferozepore raided Ajaib Singh’s housc in village Shersingwalla and took
a 12-year-old girl, Musammat Sardaran, into custody and delivered her
to the custody of the Ofticer-in-charge of the Muslim Transit Camp at
lerozepore. Musammat Sardaran was later transferred to the Recovered
Muslim Women’s Camp in Jullundur City. Nibar Dutt Sharma, a Sub-
Inspector of Police, was deputed by the Superintendent of Police,
Recovery, Jullundur to make enquirices into the facts of the case. OOn 5
October 1951, the Sub-Inspector reported that the girl had indeed been
abducted by Ajaib Singh during the riots of 1947. On 5 November 1951,
the petitioner filed a habeas corpus petition and obtained an interim order
that the girl should not be removed from Jullundur until the disposal of
the petition. The case of the girl was then enquired into by rwo Depurty
Superintendents of Police, one from India and the other trom Pakistan
who, after taking into consideration the report ot the Sub-Inspector and
the statements made before them by the girl, her mother, who appeared
before them while the enquiny was 1 progress, and Babu alias Ghulam
Rasul, the girl’s uncle, came to the conclusion that the girl was an abducted
person as defined in Section 2(a) (1) of the Abducted Persons (Recovery
and Restoration) Act LXY of 1949, They recommended that Musammat
Sardaran should be sent to Pakistan ‘for restoration to her next of kin’.
This restoration was to be kept in abevance all the final decision of the
High Court in Ajaib Singh’s appeal. In the meanume, the Tribunal set up
under Section 6 of the Act, consisting of two Superintendeats of police,

S State of Punjab v ljath Singh and Another, judgment delivered on

10 November 1952 by the Supreme Court bench comprising Justices Sudhi
Ranjan Das, M. Paranjali Sastri, B.K. Mukherjea, Vivian Bose, and NC.H. Bhagwau,
AITR 10 1953 SCR 2534
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one cach from India and Pakistan, gave its decision agrecing with the
findings and recommendation ot the two Deputy Superintendents of
Police and dirccted that the airl should be sent o Pakistan and restored
o her next of kin there. On 26 November 1951, the habeas corpus

etition came up for hearing betore Justices Bhandari and Khosla, who
referred it to the Full Bench of the Supreme Court.

It is interesting that the grounds on which competing claims were
made by Ajaib Singh and the government of Punjab over the “custody”
of Musammat Sardaran inadvertently drew the Supreme Court and the
polidcal executive/government into the contest. As the custodian of
the fundamental rights of ciuzens in the Constitution of India which
had come into force recently, the Supreme Court was pitted against the
‘competence’ of the political executive to legislate and take dectsions on
matters which inevitably had ramifications for citizen’s rights. On the
other hand, the legal regulation of recovery and restoration ot abducted
women pertained to tar morce scrious matters concerning the ‘nation’,
which gave it the legitimacy which notionally (and in practice) predated
the Constitution. Indced, this inviolability of the context was recognized
by the judges in their recreation of the trajectory of events which led to
the enactment of the Abducted Persons Act. The judgment, delivered
on 10 November 1952, mentioned the ‘heart rending’ tales of Partition,
and the worth of the Act as a *heneficial legislation™

It is now a matter of hisiory that serious riots of virulent intensine broke out
in India and Pakistan in the wake of the Partition of August, 1947, resulting
in a colossal mass exodus of Musiims from India to Pakistan and of Hindus
and Sikhs from Pakistan to India. There were heart-rending rales of abduction
of women and children on both sides of the border which the governments
of the two Dominions could not possibly ignore or overlook. As it was not
possible to deal with and control the situation by the ordinary laws the two
governments had to devise ways and means to check the evil .. (Ajaib Singh
case, paragraph 6).

Importantly, however, rather than the ‘grammar’ of the nation, the
judges pitched their final arguments within the framework of legal-
constitutionalism, reclaiming the space of citizenship which the
extraordinary measures precluded:

That the Act is 2 piece of bencficial legistation and has served a useful purpose
€annot be denied, for up to February 29, 1952, 7981 abducted persons were
fecovered in Pakistan and 16,168 in India. This circumstance, however, can
have no bearing on the consttutionality of the Act which will have o be judged
On purely legal considerations. . .. (ibid.)
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While examining the consisteney of the Act with the Constitution, both
the High Court of Punjab and the Supreme Court came to the conclusion
that the Central Recovery Tribunal was subject to the jurisdiction of the
high courts, and that recovered persons were entited to the protection
provided by Article 22 of the Constitution, which lays down procedures
pertaining specitically to arrests, detention, and loss of personal liberry,
More signiticant, however, was the deliberation within the judgment
on whether marking out Muslims as a specially defined class for the
purpose of the Act amounted to religious discrimination and whether
a case could be made against the state of having ‘discriminated against
abducted persons who happen to be citizens of India on the ground of
religion alone’. Interestingly, however, nowhere does the judgment bring
into consideration, and reveal thereby, whether Musammat Sardaran
had exhibited any personal choice in the contest over her custody.
Musammat Sardaran 1s an absent referent in the entire judgment, so
that while the specific circumstances of her ‘case’ are submerged in
the general pattern of abductions following Partidon, it is the Act and
the Constituton which are eventually foregrounded. Thus, Musammat
is ‘set at liberty’ not because the judges believed that she wanted it,
but because they found procedural flaws in the manner in which the
Tribunal was consttuted, ventured to bring it within the jurisdiction
of the High Court, and set out to restore the fundamental rights of
Musammat Sardaran on the assumption that despite her ‘recovery’,
it could not be conclusively said that she was not a ciuzen of India.
Significantly, while ‘detained’ under the Act, Sardaran was under a state
of suspended citizenship, with no personal liberties. The Supreme Court
restored Sardaran to citizenship, ironically, by turning her detention into
an ‘arrest’ and ordered her ‘release on bail’. Thus, her transition from
a detainee non-citizen divested of any rights under the Act to a citizen
involved a subtle process of criminalization.

In Smt Bimla Deviv. Chuturveds and Others, a criminal case which came
before the High Court of Allahabad and was decided on 12 March
1953, Bimla Devi petitioned the High Court for the issue of a writ
directing the removal of police guards from her house, to prevent them
from ‘interfering with her liberty’, and ‘from arresting or removing
[her] to any camp’ (AIR 1953 Al1613). Bimla Devi, formerly a Muslim
by the name of Razia Khatoon, appealed to the Supreme Court for
the protection of her rights as a citizen of India. Married carlier w
Bidayatullah Butt of Nangal in Saharanpur, who migrated to Pakistan in
the wake of Partition, leaving her behind, Razia became an Arya Samayji
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and marricd Bagh Shah Khatri on 17 July 1947, Conrradicting Bimla’s
petitiOﬂ, the other 'pamcs in opposition, mcl.udmg Sub-Inspector
Chaturvedi and Razia’s husband’s (Butt’s) relatives, argued that she
was, in fact, abducted trom a medical college in fudhiana in Junc
1947. At the time of her abduction, she had two children, a four-vear-
old daughter, and a 10-month-old son who died in December 1950).
When Butt made claims to Razia’s recovery, through a privately
negotiated settdement only her daughter was returned in December
1950. His other relatives, however, pressed for Razia’s restoraton.
A year later, in December 1951, Sub-Inspector Chaturved: ‘arrested’
the applicant {Bimla alias Razia| in her house. Since Bimla was in an
advanced statc of pregnancy, she could not be removed to a detention
camp and was placed under house arrest.

The appellant challenged the validity of the Abducted Persons Act,
stating that the dominion legislature which enacted it ‘had no legislative
competence to do so’, and also because ‘it contravened Clauscs (d), (e),
and (g) of Article 19(1) of the Constitution of India”.'” Itis significant that
the appellant’s case was couched in the civic idiom of citizenship, deriving
in particular from the right to freedom guaranteed by the Constitution
as distinct from the Ajaib Singh case, where the appellant prioritized
protection of personal life and liberty. Quite like the judgment in
the Ajaib Singh case, however, here too the judges did not question the
legislative competence of the dominton Jegislature, nor did they agree
that the Act was inconsistent with the Consttution. Like the Supreme
Court, they upheld the procedure of recovery and restoration instituted
under the Act, including the authority of the Tribunal ro decide on the
matter primarily because in their opinion ‘It was inconceivable that

" the tribunal will order the restoraton and removal out of India of an

Indian-citizen against his or her true wishes’ (Judgment, 1953, paragraph
14) The judges, moreover, did not construe ‘recovery’and ‘restoration’ as
coercive measures which violated constitutional freedoms and deprived
persons of their legal citizenship. Stating that the only purpose of the
Act was to ‘restore abducted persons to their relatives whether in India

1 Article 19 of the Constitution of India guarantees the fundamental tree-
dom of speech and expression, stating that all citizens of India shall have the
tight under 19(1): (1) to freedom of speech and expression, (2) to assemble
peacefully and without arms, (3) to form associations or unions, (4) ro move
freely throughour the erritory of {ndia, (5) to reside and settle in any part of
the territory of India, and (0) to practice any profession or to carry on any
Occupation, trade or business.
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or in Pakistan’ (ibid.), the judges placed restoranon within a tframework
of arguments, which made it appear as something to which there would
be a natural predisposition, making force and coercion redundant and,
thereby, invisible as an actually existing component ot the process. The
idca that restoration was, in fact, a freelv exercised, non-cocrcive act ot
volition, informed the distinction the judges drew between restoration
and deportation. This led on to the position that ‘convevance out of
India’ was ‘not at all tantamount to deportation’, and there was nothing
which prevented a person restored ‘to return to India and enjoyv all
rights which the Constitution guarantees to a citizen’. Importantly, the
argument went, ‘an Indian citzen does not cease to be an Indian citizen,
untless he or she of his or her free will wishes to give up that status.
He or she is conveved out of India, not on account of prohibition to
reside 1n India but onlv tor the purpose of restoring him or her to his
or her refations” (ibid., paragraph 15). Evidently, in the consideration
of the court, recovery and restoration operations being conducted on
both sides of the border were liberatory for women and the procedures
that were incorporated in the Act, including arrest and detention, were
non-coercive. Indeed, irrespective of the claims that were made on the
‘abducted” woman from her families on both sides of the border, the
woman was seen as free to make the choice of returning and reclaiming
her citizenship. On the face of it, therefore, Iegally the abducted woman
was seen as an Indian citizen, a status she could give up or reclaim of
her individual free will. Yet, in order for her to be able to reclaim the
status of a citizen, the woman had ro be first restored, in accordance
with the obligation that the rwo countries had entered into, agreeing as
the Preamble of the Act stated, to recover and restore abducted persons.
Accordingly, the Allahabad High Court dismissed the petition of Bimla
Devi (alias Razia).

[n vet another case, Ram Singh petitioned the High Court of Punjab
tor the release of Bachan Kaur (alias Rusmat) and his four children from
the Muslim Camp 1n Jullandhar (Raw Singh Narain Singh v. Union of India
and Others 1953); Ram Singh argued that Bachan Kaur had eloped with
him long before the 1947 “disturbances’, and had embraced Sikihism.
Her previous husband being dead, she had marricd Ram Singh and was
living with him for the past 10 vears before she was arrested by the
police on 21 May 1953 and raken to the Muslim camp along with their
four children. An affidavit made by Mridula Sarabhai denied the claim
and srated that Bachan Kaur, who was a Mushim woman originally
called Rusmat, was, in fact, abducted 2 month betore the breaking
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out of disturbances in 1947 and had rightfully been taken away by the
recovery police. The Tribunal held that Rusmat and her tour children
were, in fact, abducted persons under the provision of the Act and
that Rusmat had agreed to be restored to her family in Pakistan along,
with her cldest and voungest sons, leaving the other two with Ram
Singh. In his petition to the court, Ram Singh asked tor a writ of habceas
corpus, permission to interview Bachan Kaur, and the custody of his
four children (AIR 1954 PH 145 1954 Crill) 1050).

In an allied case, discussed in the course of the above judgment,
Amar Kaur, originally called Jiwan, was Iiving with Pritam Singh
before she was arrested and derained in a camp with her two sons.
Pritam Singh claimed that Amar Kaur had left her tormer husband six
years before Partition and had since embraced Sikhism and married
him. The Tribunal decided that Amar Kaur was an abducted person
who had ‘expressed her willingness™ to go to Pakistan wich her sister
and her two sons. In both these cases, the petitioners stated thar the
procedures ot decision making emploved by the Tribunal ser up under
the Act, with extraordinary sclf-regulatory powers, violated principles
of natural justice by denving them an opportunity to examine witnesscs,
as well as the chance ro interview their wives. [n both these cases, the
court decided that the denial of cross-examination of witnesses did
not constitute any denial ot justice. As for the ‘right of the petitioners
to interview their respective and alleged wives’, such a right was non-
existent once it was decided by the Tribunal that the women were
abducted women:

as in the present fwo cases it has been held that the persons detained are
abducted persons the petitioner can have no right of interviewing them, and it
is not necessary to decide in this case as to what would be the position betore
the adjudication by the Tribunal as to whether a person detained is or is not an
abducted person. (Rem Sinel Narain Singh casc, paragraph 32)

With the passage of time, while queries regarding abducted women
continued to be made and addressed by the High Commissions and
Ministry of External Aftairs of the nwo countries, there was reticence
in acknow]cdging the existence of such cases of ‘mis-location’. In a
letter dated 3 December 1964, for example, the High Commissioner for
Pakistan in India sent the tollowing query:

The High Commission for Pakistan in India presents ite compliments to the
Mmlstry of Ixternal Aftairs, Government of India, and has the honour (o

Inform them that a Muslim airl Safia, now named Raksha, sister of Manjoor
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Muhammed Khan, resident of B/63 Naya Mohalla, Rawalpindi was abducted at
Patiala at the time of Partition. The High Commission has reason to believe that
she is now living in the household of one Harbans Singh who was employed as
a motor car driver of the Deputy Commissioner . . ..

The District Magistrate responded to the query on 18 August 1967:

In this connection I am to inform you that confidential and discrect enquiries
have been conducted which reveal that Harbans Singh, driver of this office,
was married about 10-11 vears ago to the daughter of one Ujjwagar Ram . . .
the name of this lady is Raksha Devi and she has four issues . . . the statement
of Raksha Devi was also recorded by an Executive Magistrate 1% class. In her
statement she has denied any relation with Shri Mansur [sic] Muhammed, and
has expressed her complete ignorance about him. She has stated that she was
married to Harbans Singh about 11-12 years ago and that she was now mother
of four children . ...

In another such instance, the High Commissioner of Pakistan wrote to the
Ministry of External Affairs, in a letter dated 12 December 1964, that:

one Mr. Arshad Ali has reported that during the wake of disturbances in 1947
the following five gitls were abducted from Bawal (Nabha state): Sarwari, Bilquis,
Jamila, Haseena, and Rabia .. .. An Indian national of Alwar has now informed
Mr. Arshad Ali that about a dozen displaced ladies were brought to Alwar by
Mr. Manoo of Punjab state for the purpose of sale. But he was caught by police
and all the ladies were sent to Ambala Camp on 15-7-1960. It is reported that
among those ladies, there were aforcesaid five girls. . ..

‘The Ministry, on its part, reported to the High Commission on 5 June
1965 thatalthough proper enquiries had been made, no useful information
regarding the five abducted girls could be gathered, concluding that
‘the information said to have been supplied by an Indian national to
Mr Arshad Ali is obviously incorrect’.

On the one hand, the question of these women’s authenticity as
citizens—as actually belonging to places where they are found-—as in
the case of Raksha and the five missing women who were allegedly
‘dislocated’ and needed to be found and relocated, complicated the
question of choice, and in particular women’s choice. But, on the other
hand, the question of voluntariness—as in the voluntary acquisition of
Pakistani citizenship—which was put down as a primary condition of
loss of Indian citizenship in the Constitution, was never actually put to
debate and judicial scrutiny and decision, except in the case of minors.

It is interesting how the significance of voluntary choice emerges
in a particular case where Mangal alias Maphul (son of Jumen) killed
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his wife Ghafoori, who was in an advanced state of pregnancy, with a
gandasa, ‘probably’ because she refused to accompany him to Pakistan.
Maphlﬂ was tried for murder and sentenced to death for the offence
on 30 December 1948 by the Sessions Judge of Rohtak. His appeal to
the East Punjab High Court was rejected and Maphul then submitted
a mercy petition, which was also rejected by the Governor General.
The order of the Governor General rejecting the petition was conveyed
o the Government of Hast Punjab on 17 October 1949, Meanw};ﬂe,
the exchange of Prisoners Act was passed. It appears that Maphul had
embraced Hinduism in 1946 and was therefore, not ‘exchangeable’
under the Inter-Dominion Agreement between India and Pakistan. The
government of Punjab addressed the issue to the Ministry of Home

* Affairs (MHA) in the Government of India. On 26 November 1949, the

MHA ordered the postponement of Maphul’s execution. The case had
been pending ever since—for six years and four months since the death
sentence was passed upon him. The Ministry of Home Affairs (MHA)
received three telegrams from the Government of India, asking for a
stay on execution on the ground that prisoner Mangal alias Maphul was
an exchangeable prisoner.

The exchange of prisoners legislation was passed in 1948 and,
subsequently, two exchanges of prisoners took place during April
1948 and October/November 1948—4,084 non-Muslims were
transferred to India and 3,763 Muslims were transferred to Pakistan.
In 1949, supplementary exchange of prisoners took place and Maphul
was not ‘exhanged’ because his case remained a ‘doubtful’ one. In
1950, however, his execution was stayed and he was categorized as a

~ ‘transferable’ prisoner. On 8 May 1955, the MHA was instructed by

the Ministry of Rehabilitation to ‘kindly see’ the case, after which the
Ministry informed Pakistani authorities that they were agreeable to
transferring him (File no. 32/82/55 Judl, NAI [Subject Petition for
mercy from Maphul s/o Jumen sentenced to death on 30 December

1948]).

MIGRATION AND CONSTITUTIONAL PROVISIONS,
VOLUNTARINESS, AND INTENTION

The provisions of the Constitution of India, particularly Articles 5, 6,
and 7, dealt with the question of citizenship at the commencement of
the Constitution. Article 5 conferred Indian citizenship on every person
who, at the commencement of the Constitution, had his domicile in
the territory of India and (1) who was born in the territory of India; or
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(2) cither of whosc parents was born i the terniory of Indig; or (3) who
had been ordinarily resident in the territony of India for not less than
five vears immediately preceding such commencement.

Articles 6 and 7 concerned themselves with the coneentious question
of the rights of citizenship of persons who “migrated’ to India from
Pakistan (Ardcle 6) or to Pakistan from India (Article 7). A close reading
of the provisions of Ardcles 6 and 7 shows that they threw up two
dates—1 March 1947 and 19 Julv 1948-——which constituted the tempaoral
boundarics of migration as far as Indian citizenship was concerned.
Constitutional provisions laid down in precise terms the dates within
which, and the procedure whereby, ‘movement’ across borders mayv
confer citizenship. But, the unfolding of the provisions in the vears
atter independence showed a contest around questions of ntenton
and choice, which came to play a determining role in ascertaining legal
citizenship. 1t is important to detail the provisions of the two Articles in
the text for clarity in the arguments that tollow:

Uticle G2 Rishts af citizenship of certarn persons b fare migrated fo Lidia from
Pukistar—Notwithstanding anvthing in Article 5, a person who has migrated
to the territory of India trom the wertony now included in Pakistan shall be
deemed to be a citizen of India at the commencement of this Constitution it
{a) he or cither of his parents or any of his grand-parents was born mn Indias
defined in the Government of India Aer, 1933 (as originally enacredysand (b) (1)
in the case where such person has so migrated before the nincteenth dav of july,
194%, he has been ordinarily resident in the werntory of India since the date ot
his migration. or (i) in the case where such person has so migrared on o after
the nmcteenth day of July, 1948, he has been registered as a citizen of india
b an officer appointed in that hehadf by the Government of the Dominion
of India on an application made by him thercfore to such ofticer betfore the
commencement of this Constitution in the form and manner prescribed by that
Governpient: Provided that no person shall be so regstered unless hie has been
ressdent in the terntory of India for at least six months immediately preceding
the date ot his application.

Artick 7 Rights of clizarship of certamn mmgrants o Pakitar—Norwithstanding
anvthing in Articles 3 and 6, a person who has after the fiest day of March.
1947, migrated from the territory of India to the rerritory now included 1n
Pakistan shail not be deemed 1o be a citizen of India: Provided that nothing m
this Article shall apph to 4 person who, atter having so migrated to the territon
now included in Pakistan, has returned to the terricory of India under apermit
for rescudement or permanent recurn issued by or under the authority ot any
law and cvery such person <hall for the purposes of clause (b of Article 6 e
deemed o have migrared 1o the erritory of India after the nincieenth day o

Julv 1948,

—
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One of the cases where the interpretation of migration, as contatned in
the two Articles, became imperative, came up for consideration hetore
the MHA in January 1958. A person born in Querta in West Pakistan
came (O India, the official files mention, ‘“with a view to carrving on
money-lending business” (Letter dated 31 Januarv 1958 by rHc Joint
Secretary in the Ministry of Home Atfairs; File no. 2/4/58 MITA-IC,
NAI). This person claimed to be an Indian citizen under the provisions
of Article 6(b)(1) of the Constitution ‘on the ground that he migrated to
India before the 19th day of July 1948 and has ordinarily been resident
in India since the date of his migration® (ibid). The Home Ministr
subsequently sought legal opinion on what the word ‘migrated’ used
in Article 6 (b)() of the Constitution meant—Does it signifv that the
person-’s intention must have been to permanently settle down in India
at the dme of his so-called migration” and ‘... can a migration havc taken
place for the purposes of the Article even before the Partition of India
i.e. from a date prior to the 15" August 1947 (ibid.).

The response of the Law Ministry revealed that while the expression
‘migrated’ as it occurred in Article 7 of the Constitution had come up
for the consideration of various high courts, Article 6 had not so far
come up for ‘judicial notice” (Letter dated 3 Februan from the Ministry

_of Law: 2, ibid.). Morcover, in cases where Article 7 became crucial

it was interpreted differently. In one case, for example, the Judicial
Commissioner of Kutch had argued that *migration had no reference
to d'omicile and simply meant, as in Article 7, departure from India to
Pakistan for “the purpose of residence, emplovment or labour”, and a
pc'rson who went to Pakistan for a living ought to be regarded as having
mlg.rated to Pakistan even though he had no intention of giving u(p
Indian domicile’ (AIR 1951 Kutch 38). The note from the Law Ministry
Bx.plajged that the Allahabad High Court had concurred with this view ()’f
mlgl’:.lt.lon to Pakistan, excluding only those who were covered under the
prov1s?ons of Article 7, who, after having migrated to Pakistan, returned
tO.Ir’ldJa under a permit for resettlement or permanent return. The Law
Ilf'fﬁlmStry found ‘great force™ in the view propounded by the Allahabad
scfl};rggnutrto;hjt migration should be a‘ssociated with tl?c intention for
1951 Atp ]dc;r(nancnt movement. The T\I'Iaha’bad High Court (AIR
expressin ‘mai ?), "is reported b)’ the Ministn’s note stated that the
) gration” embraced 1n scope two conceptions: first, going
Tom one place to another and, sccond, the intention of making the
destinatior o .. other \ the naking the

place of abode or residence in furture. The court also held

that -
n . L .
the context of the Constitutional provisions, the expression had
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further connotations of ‘transference of allegiance from the country of
departure to the country of adoption’. This line of reasoning adopted
by the court, where migration was invariably a purposive movement
intended for changing abode and transferring allegiance, was reflected
in a subsequent decision of the Allahabad High Court given in 1952,
which averred that ‘migration should be of such a nature that the person
migrating would lose his citizenship of the country from which he
migrated’. In an unreported case (Sherkh Tyab Ali v. The State of Bombay
ibid.: 3) referred to in the Allahabad High Court’s decision of 1952,
the High Court of Bombay gave a different interpretation of migration.
Both interpretations, however, led to the same conclusion of loss of
citizenship due to migration:

The expression ‘migrated from the territory of India’ does not mean
leaving India only with the intention either of not returning to India or of
settling down permanently outside India ... the expression ‘migrated from
the territory of India’ must in its context mean voluntary departure from
the territory of India, the departure being not casual or fortuitous but
with the intention of carrying on the normal avocation outside India. In
this view a person going from one country to another for the purpose of
carrying on business for indefinite duration will have to be deemed to have

migrated (ibid.).

The Patna High Court (AIR 1953 Patna 112) followed the Allahabad
High Court’s view and observed that the word ‘migration’ definitely
suggests an element of permanent change of residence and not merely
movement from one place to another. The Patna High Court considered
that movement must be with a view to setle down in the other country
soas to affect the migrant’s right to citizenship in the country from which
he had migrated. The full bench of the Saurashtra High Court held
(AIR 1953 Saurashtra 37) that persons who had gone over to Pakistan
on a temporary permit and overstayed the period of permit without
any adequate reason must be deemed to have migrated to Pakistan. In
AIR 1954 Bhopal 9, the Judicial Commissioner of Bhopal, following
the Allahabad High Court’s view, construed migration in the sense of
departure from one country to another with the intention of residence
or settlement in the other country and held that a temporary visit to
another country on business or otherwise cannot amount to migration.
Significantly, the Law Ministry’s advice to the Home Ministry on the
case of the retutnee from Quetta deviated from the literal interpretations
of migration offered by various high courts to examine it as ‘movement
consequent upon political changes in the country and disturbances
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arising therefrom’, and concluded that ‘only those persons who were
rooted in the wake of those changes and disturbances ought properly
to be regarded as having migrated from Pakistan to India and vice
versa® (ibid.). Differing from the Allahabad High Court, it argued that
‘the intention’ to settle in one country or another may not have been
‘necessarily present’ at the time of the movement in the minds of those
who moved from one country to another, particularly, at a time when
such movement was due to ‘panic and fear’ (ibid.: 5). It was ‘possible to
imagine’, it argued, that “a Muslim owing allegiance to India, out of fear,
temporarily moved to Pakistan and vice versa’ (ibid.). For the Ministry,
‘in determining whether a person migrated from one Dominion to the
other within the meaning of the Constitution” it was not just the fact of
the initial movement, but also the ‘subsequent conduct of the person
concerned’, which will have to be considered (ibid)). ‘Allegiance’, which
the Allahabad High Court presented as a concern in the Constitution
would be deciphered only from his subsequent conduct. The Mjnistr):
opened, thereby, different possibilities for movements before, during
and after Partition: ,

Itis possible to imagine cases of persons who came over or went away from the
territories which are now India on business long time before the partition of the
'country but having regard to the partition they decided to stay on permanently
in the country to the territories of which they had gone. To illustrate the
position, a Hindu from Karachi who came to India in 1946 for business and
settled in India after the partition ought to be regarded as a migrant to India
fmlcss. his conduct shows that his stay in India is of a temporary nature and his
m@non is to return to Karachi in due course. The intention to settle down in
Efd;i would crys‘talliz.c ?fter the partition although his physical movement was
¢ the partition. (ibid.)

Appl.ying this general principle to the specific case sent for its
consideration, the Law Ministry reasoned that the money lender
from Quetta came to India before 19 July 1948 for business purposes
and :“xeemejd to have been residing in India ever since. The crucial
;zléf:::lrlz:i)r:o :gwe\,rer, would l?e to establisb, on the basis of his

. uct’, whether his present residence was merely for
b“.SIH_CSs or with the intention of settling down in India. The guiding
prnciples for assessing this would be to ascertain if he continues
%0 possess property in Pakistan, if he has relations in Pakistan with
whom he is in touch, or he has not acquired any property in India

Cvei i i
1 though he has the means to acquire, if he has not assimilated

himself in the Indian way of life’ (ibid.). In case any of these could be
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identified in his conduct, ‘he could not be regarded as having settled
down in India, and therefore to have migrated to India, in spite of his
long continuous residence’ (ibid.).

In yet another case which came up before the Supreme Court
for its decision, Abdul Khader, born at Adoni in Andhra Pradesh in
1924, went to Pakistan ‘towards the end of 1954 or early in 1955’, and
returned to India on a Pakistani passport, with a visa to stay in India
up to 14 April 1955."" Khader exceeded the permitted duration of
stay in India and requested the Government of India for an extension
of his visa till September 1957. In the meantime, the government
of Andhra Pradesh served him with an order to leave the country.
Khader did not leave as directed in the order and was prosecuted by
the state government for breach of order. On the basis of the facts that
Khader was in possession of a Pakistani passport and that the Central
government had denied him an extension of visa, the Judicial Magistrate
concluded that Khader had in fact ‘migrated’ to Pakistan and having
‘disowned Indian nationality he had ceased to be an Indian national’
(ibid., para 5). Khader’s appeal in the Sessions Court in Kurnool was
dismissed but the state High Court admitted his appeal for revision,
to overturn which the state government turned to the Supreme Court.
The Supreme Court dismissed the state government’s appeal, and
allowed the revision of the Sessions Court’s decision. In doing so, it
‘re-presented’ the case so that it no longer fell within the purview of
the Citizenship Act, 1955 and ‘within the exclusive jurisdiction of the
Central Government to decide’ (ibid., para 9). Thus, instead of the
question which the lower courts had so far foregrounded-—whether
Khader having once been an Indian citizen had ‘renounced’ Indian
citizenship for a ‘foreign nationality’—the Supreme Court addressed
itself to the question of whether ot not Khader was an Indian citizen.
In the process of addressing this question, the Supreme Court took
recourse to the constitutional framework of citizenship to consider
Khader’s claims to citizenship of India by birth. Most significantly,
it revisited the question of ‘migration’ to Pakistan, which the
Constitution had addressed, affirming that any ‘migration’ to Pakistan
can be construed to have taken place only before the commencement

of the Constitution:

1 For the details of the case, scc State of Andbra Pradesh v. Abdul Kbader, de-
cided in the Supreme Court on 4 April 1961, MANU/SC/0071 /1961, accessed
on 30 August 2008.
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Though we are upholding the decision of the High Court, we wish t observe
that we do not so for reasons mentioned by it. It is unnecessary to discuss those
reasons but we would like to point out one thing, namely, that the High Court
seems to have been of the opinion that Art. 7 of the Constitution contemplates
migration from India to Pakistan even after January 26, 1950. We desire to make
it clear that we should not be taken to have accepted or endorsed correctness
of this interpretation of Arr. 7. The reference in the opening words of Art. 7
to Arts. 5 and 6 taken in conjunction with the fact that both Arts. 5 and 6 are
concerned with citizenship (at the commencement of the Constitution) apart
from various other considerations would appear to point to the conclusion that
the migration referred to in Art. 7 is one before January 26, 1950, and that the
contrary construction which the learned Judge has put upon Art. 7 is not justified
but in the view that we have taken of the facts of this case, namely, that thé
respondent had never migrated to Pakistan, we do not consider it necessary to go
into this question more fully or finally pronounce upon it ... (ibid., para 114)

Kulathil Mammu v. The State of Kerala (AIR 1614 1966 SCR (3) 706)
decided by the Supreme Court on 2 March 1966, was yet another case’
which opened up for scrutiny the legal meaning of the word ‘migtrated’,
especially as it obtained in Article 7 of the Constitution. In this case, the
contest was over the citizenship of Aboobacker, on whose behalf a writ
Petition had been made first in the Kerala High Court and, subsequently,
lq the Supreme Court. Aboobacker was born on 5 March 1936 in the
district of Kozhikode of parents who continued to be Indian citizens after
Partition. In 1948, when he was 12 years old, Aboobacker left India and
went to Karachi in Pakistan, where he remained till 1954, On 10 March
1?54, he obtained a Pakistani passport and returned to Kozhikode on a
visa granted to him in September 1954. In his passport, Aboobacker was
identified as a Pakistani national, whose approximate date of migration
to Pakistan was 1948, and his father was described as an Indian. On 1
November 1954, he left for Pakistan, and returned again in 1956 on
a.frésh visa. In October 1964, Aboobacket was “found’ living in the
district of Kozhikode without any valid travel documents, was atrested
3-f.ld a case under the Indian Passport Rules, 1950 was registered agains;
him. The state government passed an order on 5 November 1964 under
the Foreigners Act asking him to leave India. On 16 November 1964,

@ writ petition was filed on behalf of Aboobacker in the High Court,

contending that Aboobacker was an Indian citizen, a contention which
the state government opposed on the ground that Aboobacker ceased
to be a citizen of India when the Constitution came into force by virtue
of Article 7. The petitioners argued that Article 7 had no application in

.S Ca . . . -
se because migration as ‘contemplated in that Article must be with
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the intention to leave India permanently and settle finally in Pakistan,
[which had been the Supreme Court’s interpretation of migration in the
case Shanno Devi v. Mangal Singh (AIR 58 1961 SCR(1) 576) decided on
9 September 1960], and that as Aboobacker was a minor at the time he
left India could not be imputed with any such intention’. Moreover, the
petition pleaded, ‘he had simply gone to Karachi in search of livelihood
as he was poor’. The state government argued that no such ascription of
intention was necessary; migration under Article 7 of the Constitution
‘simply meant the physical act of going from India to Pakistan’ and any
person, whether he was a minor or a major, would be covered by its
provisions. The High Court agreed to the state government’s position
but allowed Aboobacker to petition the Supreme Court. Significantly,
the five judges bench of the Supreme Court agreed unanimously that
Aboobacker was not an Indian citzen. Yet, there were two judges,
who, even as they rejected Aboobacker’s claims to citizenship on other
grounds, disagreed on the ‘broad interpretation’ of migratdon taken
by the majority of three judges, according to which mere movement
from one place to another would constitute migration. In Shanno Devi v.
Mangal Singh (1960), the claims of Mangal Singh to Indian citizenship and
his eligibility for contesting elections were challenged by Shanno Devy,
one of the unsuccessful candidates in the Punjab Legislative Assembly
elections. While deciding the case, the court deliberated on the question
as to ‘what constituted migration in the context of Article 6, which dealt
with people migrating into India from Pakistan’. Significantly, in this
case, the decision in favour of Mangal Singh’s claims to citizenship and
the legality of his election to the Punjab Legislative Assembly was made
possible by ‘a narrow interpretation’ of migration, under which the
‘intention’ to reside permanently was seen as inextricably associated with
migration. With such an interpretation, the judges construed Mangal
Singh’s movement from East Pakistan to Jullandhur before Partition as
an act of migration, having been done with the intention of becoming a
permanent resident of the country. His subsequent movement out of the
territory after the commencement of the Constitution was considered
irrelevant by the court, while reading this intention in his original act
of movement into India. Significantly, while a narrow interpretation of
migration attributed legality to Mangal Singh’s movement into India, the
broad interpretation by the majority of the bench explicitly rejecting the
interpretation in Aboobacker’s case, construed any movement out of
India into Pakistan, with or without the intention of changing abode, as
an act of migration, resulting in loss of citizenship.

-
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THE CITIZENSHIP ACT OF 1955 AND DISPUTES
OVER CITIZENSHIP

Registered Wives and ‘Alien Women’

When the Citizenship Act of 1955 was enacted under Article 11 of the
Constitution, the question of citizenship under the new Act threw up
Yfiminal’, ‘transitional’, and ‘awkward’ categories of aspiring citizens,
whose legal resolution drew attention yet again to the ethno-cultural and
gendered basis of citizenship in India. It is significant that determination
of citizenship was influenced by the different ways in which the western
and eastern borders of India were construed. While the legal freezing of
the western border was almost instantaneous and the process of sifting

" outsiders (Muslim women in Hindu homes in India) and identifying

and recovering the dislocated insiders (Hindu/Sikh women in Pakistan)
was carried out as a task essential for the consummation of the nation-
state, the eastern border remained more or less fluid and the nature of
citizenship emerging from this movement remained ambivalent.
Nowhere is this more evident than in the manner in which citizenship
of people moving across borders, in the period intervening the deadline
set by the Constitution of India and the enactment of the Citizenship
Act in 1955, on long term visas—the minority population ‘displaced’ or
‘evacuated’ from Pakistan and the Pakistani wives of Indian nationals
who needed to be registered as Indian citizens after the enactment of the
1955 Act—was resolved. Thus, if the congealing of the western border
afzd legal resolution of the citizenship question threw up ‘awkward’
ctizens, the eastern border continued to see the flow of people much
beyond the constitutional deadline of 1 9 July 1948, in several continuous
and successive waves, leading up to a situation where their presence
became ‘illegal’.!2
‘ Liminal categories, as mentioned earlier, included people on long-term
ws?s and entry permits, or the minority (Hindu) population ‘displaced’
Or ‘evacuated’ from Pakistan and the Pakistani wives of Indian nationals
who applied for registration as Indian citizens after the enactment of
f:;pilzcsjd’l\fct. T};e k[i)olicy‘ reggrgiing cid?enship of [Hindu] minorities
srachly A, rr;)gwﬁe nstca;l nin this mterverur-lg pe}nod se‘ergs to hav.e' been
pared to the registration of ‘wives’ as citizens.

12 . . . .
. “The question of illegality of migrants from across the eastern borders of

hdla. alon, i Paki S
N g the erstwhile East akist dl i
t o an and later Bangladc\ h has been discussed
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[nternal communications reveal a grudging admission of wives into
registered citizenship. Thus, even as they filled up forms declaring that
they had spent a year in India and their marriage subsisted, and sworc
on an affidavit their patriotism to India and abdication of Pakistani
citizenship, several government departments including the intelligence
probed into their background to confirm that they had no files on them.
Thus, amidst the numerous communications that went on between
different departments in each case, the Deputy Secretary, Home Affairs,
while admitting that Sogra Begum, a 19-year-old Pakistani woman and
applicant for registration as Indian citizen, was eligible to become one
‘as she satisfied all the requisite conditions’, proposed: ‘If it is considered
that a period of two years is too small to assess her loyalty and behavior,
we may hold over the consideration of her application for one or two
years’. (Noting dated 30 July 1957. File no. 6/27/57, MHA (1C). NAL)

It is interesting how the ‘wives’, or Pakistani women marrying Indian
nationals, constituted a substantial proportion of women registering
as citizens under section 5(1)(c) of the Citizenship Act of 1955. The
Pakistani women who travelled to India with their families on short
term visas to get married to, or after their marriage with Indian men,
occupied the transitional/liminal space between the closure to Indian
citizenship for Pakistani citizens which the Consticution prescribed,
and its conditional opening up under the Citizenship Act, for women
who married Indian men. Among the latge numbers of applications for
registration as Indian citizens in the 1950s, those by Pakistani women
figured in disproportionately large numbers. Interestingly, while the
rules for citizenship under the Act did not exclude Pakistani citizens
and their applications followed the usual procedure of being ‘forwarded
and recommended’ by a specific state government to the MHA and its
scrutiny by the Indian Citizenship (IC) section of the MHA, as mentioned
in the case of Sogra Begum, the applications were subjected to minute
scrutiny by the Intelligence Bureau (IB) and the Ministry of External
Affairs (MEA). Other specific concerns which would have applied to all
applicants, and not exclusively to Pakistani women, were the requirement
of renunciation of ‘original citizenship’ under the Citizenship Act, taking
‘an oath of allegiance’ under the Citizenship Rules of 1956, and the
residential requirements prescribed under rule 4(3).

The requirement of renunciation of ‘alien nationality’ in the case
of Pakistani citzens, however, turned out to be a matter of some
concern for the MHA officials since under the Pakistan Citizenship Act
1951 there was no provision ‘enabling Pakistani citizens to renounce
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their nationality’. In Sogra Begum’s case, who in her application had
not mentioned anything against item 10 of the form relating to the
‘renunciation of the citizenship of her country in the event of her
application being sanctioned’, the MHA adopted the following lines of
action:

before actually effecting her registration she can be called upon to renounce her
Pakistani citizenship by swearing an atfidavit and her application may, therefore,
be treated as in order ... (File no. 6/27/57, MHA-IC, NAL 3).

However, if Stimati Sogra Begum is registered by us as an Indian citizen, she will
by virtue of this tact itself cease to be a Pakistani citizen under section 14(1) of
the Pakistan Citizenship Act, 1951, The requirement of renunciation of the alien
nationality may therefore be deemed to be satisfied in this case. ... (ibid.: 1)

More interesting, perhaps, and something which the archival records
capture only obliquely is the way in which some of these categories—
‘registered wives’ and, in patticular, ‘displaced persons’—occupied a
zone of uncertainty in the intermediate petiod between constitutional
closure and statutory opening. Sogra Begum’s profile shows that she
got married to a M.G. Kibria in February 1955, came to India after her
marriage, had been living in India ‘continuously’ since 20 June 1955,
and was registered as an Indian citizen on 14 August 1958. In Sogra
Begum’s case, we may recall, the issue of loyalty and duration of stay
was brought up by the MHA. Zeherambanu Hasanali was a Pakistani
national who came to India in September 1955 on a Pakistani passport
and short term visa, got married to Hasanali Mahomedali Khoja, ‘an
Indian national by birth’ on 23 November 1955, applied for ‘permission
for permanent settlement in India’/long term visa’ on 26 December
1955 and for citizenship on 19 May 1957 (letter dated 2 July 1957 from
the District Magistrate, Belgaum, File no. 6/40/57, MHA (IC) NAI: 1).
In the meantime, she had been residing ‘continuously’ at Gokak in
Belgaum district. It may be noted that a person in possession of a long
term visa or permission for permanent settlement in the period before
the Citizenship Act came into existence, was seen as someone already on
the track to citizenship, and when the Act came into being could register
as a citizen under section 5(1)(a) of the Act. Interestingly, the MHA
had decided that Pakistani women who had been allowed permanent
f?fettlement or granted long term visas could be registered as Indian
C{t?zens under section 5(1)(a). This meant that they could become
Gtizens individually, without any consideration of their status emerging
from marriage and the requiremnent, therefore, to register under section
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5(1)(c). However, in Zeherambanu’s case, while the 1C section of the
MHA was aware that she had applied for permission for permanent
settlement, it was not clear that she had actually received it. The papers
forwarded to the MHA by the District Magistrate of Belgaum said
that her application for permanent settlement had been forwarded to
the Government of Bombay, but did not have any information on its
outcome. While Zeherambanu’s papers for registration as a citizen upon
marriage to an Indian citizen were considered to be in order, the MHA
considered it ‘desirable to know the action that was taken on her [other]
application [for permanent settlement]” (ibid.: 2). Simulraneously, about
eight months after the application had been made and forwarded to the
MHA, the Deputy Secretary noted his query:

Have we any information in regard to the circumnstances in which the applicant
migrated to Pakistan? How long she stayed in that country? What are her
relations to Pakistan? Whether she came to India to marry the applicant or this

was only incidental?

If we have no information on these points, it may be better to obtain it before
taking a decision. In the meantime, the applicant may be allowed to stay in
India. (Note dated 22 January 1958 by the Deputy Secretary, IC section, MHA,
File no. 6/40/57, MHA (IC) NAIT).

The application submitted by Zeherambanu may be read as a document
providing the broad trajectory of her consecutive transition(s) from one
status to another in a span of about twenty years. Born in Bombay on
7 July 1937, Zeherambanu migrated with her father to Pakistan when
she was 10 years old, in July 1947, after the temporal boundary provided
in the Constitution for Indian citizenship. She acquired Pakistani
citizenship by naturalization. She entered India in July 1955 under a
Pakistani passport and a short term visa, which was later extended by
the Assistant Secretary, Government Political and Services Department,
Bombay, permitting her to stay in India up to 10 July 1957. In the
meantime (in May 1957), she applied for Indian citizenship and in
January 1958, she was permitted to stay on in India tll a decision on her
application was taken.!? It is interesting how Zeherambanu comes across
in official communications as having an ‘unstable’ citizenship, owing to
her periodical movement and, therefore, under a constant shroud of
suspicion. Her husband, on the other hand, who was ‘born in India’ and,

13 For details of Zeherambanu’s journey into Indian citizenship see File no.
6/40/57 MHA (IC) NAL
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unlike Zeherambanu, continued to stay in India as an embedded Indian
citizen, comes across as benign and stable, as distinct from his wife.
Applications by Pakistani women married to Indian men, for
registration as Indian citizens, went through the same procedures.
The officials in the Indian Citizenship section of the MHA received
the application forwarded by the government of the state where the
applicant was domiciled after her marriage, ascertained whether the
applicant ‘satisfied residential qualification required under rule 4(3) of
the Citizenship Rules, 1956 and whether she had given an undertaking
through a sworn affidavit to renounce her Pakistani citizenship in the
event of her ‘application being sanctioned’. They also had to confirm that
the IB had ‘nothing adverse on their records’ and that the MEA had no

objections to her registration. Yet, each application, as evident from the

above discussion of Sogra Begum’s and Zeherambanu’s ‘cases’, was also
specific, in the sense that each elicited distinct concerns from the officials
and a corresponding line of reasoning for the award of citizenship.
Yasmin K. Wadia, a Pakistani national who married Keki J. Wadia
in Bombay on 18 November 1955, had been residing ‘continuously
in India since 23 September 1955 after coming to India for the
purpose of marriage (File no. 20/42/57, MHA-IC, NAI: 1). Unlike
Zeherambanu, who had migrated to Pakistan during partition, Yasmin
Wadia was born in Karachi, where her parents, both of whom were
bom in Bombay, were domiciled at the time of her birth. Minochar
Dhala, Yasmin’s father, continued to stay in Karachi, where he owned
property, and Yasmin was ‘brought up and educated’ in Karachi. In
a letter marked ‘secret’, the Deputy Commissioner of Police, Special
Branch, CID, Bombay, provided the above information to the Under
Secretary in the Political and Services Department of the Government
of 1.30mbay, stating that there was ‘nothing politically adverse known
against her and her husband on the records of this office’ (letter
no. 14572/1PP, dated 16 November 1956, File no. 20/42/57, MHA-
IC,‘ NAIL 13). While ‘clearing’ Yasmin’s application for citizenship,
Whl_Ch could then be forwarded to the MHA in the Government of
India, the Deputy Commissioner of Police made special mention of the
faCF that ‘the applicant has no vested interest or property either in India
orin Pakistan. She was brought up and educated at Karachi. Keki Wadia

8 . .
tates that he has no vested interest or property either in India or in

P : . . . . ..
t:haklstan. However, he states that his wife is maintaining contacts with
€ country of her domicile of origin by writing periodical letters to her

relations stationed in Pakistan’ (ibid.). Almost a year later, in November
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1957, convinced that Yasmin ‘would make a loyal and useful citizen’, the
Deputy Secretary in the MHA accepted her application for registration
as an Indian citizen (Noting dated 21 September 1957, by the Deputy
Secretary in the MHA and ibid.).

Sarwar Bano was born on 20 October 1931 in Calcutta, where she
resided till 1946, when she went to Dacca (now known as Dhaka) with
her parents. She got married to an Indian citizen, Jamil Rahman Khan, in
Dacca on 22 April 1955. An official of the government of West Bengal
traced her movements across borders as follows:

After her marriage, she came to Calcutta on the 6 May 1955 with a Pakistani
passport and resided here till the 10 July, 1955 when she went back to Pakistan.
She again came back to Calcutta on 8® June 1956 and stayed here till the 1" January,
1957 when she paid another visit to Pakistan eventually returning to Calcutta on
the 2 February, 1957. She has been residing in India continuously since the 2nd
February, 1957. Her husband, Shri Jamil Rahman Khan, is an Indian citizen by
birth and he is the holder of an International Passport issued by this Government.
There is nothing adverse on record against the lady (Letter dated 14 January 1958
from the Deputy Secretary to the Government of West Bengal to the Ministry of
Home Affairs, Government of India. File no. 6/2/58, MHA-IC, NAD).

Sarwar Bano’s father wasa former member of the Indian Civil Services. Her
case for registration was rejected by the MHA on technical grounds since
she did not “satisfy the residential qualification of one year’s continuous
residence in India immediately preceding the date of her application as
prescribed under Rule 4(3) of the Citizenship Rules, 1956 (Letter dated
23 January 1958 to the Government of West Bengal, from the Ministry
of Home Affairs (IC Section) and ibid.). The West Bengal Government
made a fresh application on Sarwar Bano’s behalf on 10 February 1958,
when the residential requirement was completed. Interestingly, the High
Commissioner of India in Pakistan, a friend of Sarwar Bano’s father, put
in a word to the MHA to expedite the proceedings because Bano had to
attend a wedding in the family in Dacca, and did not want to go there
‘unless her nationality question was finally settled in her favour” (Letter
dated 17 February 1958 from C.C. Desai, High Commissioner of India
in Pakistan and File no. 6/2/58, MHA-1C, NAI).

Sarwar Bano’s intermittent visits to her family in East Pakistan
delayed her registration as an Indian citizen. The question of residential
requirement of a year came up for discussion in other cases, where a
decision to ‘allow relaxation in exceptional cases’ was taken. Rule 4(3)
laid down: An application under sub-rule (1) shall not lie unless for
one year immediately before the date of application, the applicant—
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(2) has resided in India; or (b) has been in the service of Government
of India. [Explanation: In computing the period of one year, broken
periods of residence and service under clauses (a) and (b) may be taken
into account.] The MHA noted that in the cases of ‘foreign wives of
Officers in the IFS the applicants fail to satisfy the requirement of rule
4(3) in circumstances on which they have no control’ (File noting at the
Ministry of Law. File no. 6/46/58, MHA-IC, NAI). In one such case,
Odette Chatterjee could not fulfili the residential requirement as she
went to Karachi in November 1955, 2 month before she could complete
a year of continuous residence, when her husband was posted there
as Deputy High Commissioner for India. The requirement of actual
physical residence for one year immediately before the date of making

" the application was waived in her favour as it was felt that Mr Chatterjee

might very likely have been posted to some other station direct from
Karachi in the exigencies of setvice and she would not in that case, have
been able to satisty the prescribed condition of one year’s residence for
some considerable time. Having regard to these special circumstances,
the Ministry of Law agreed that ‘it was at best a technical difficulty and
without going into the niceties of the legal question, and having regard
to the special circumstances, Smt Odette Chatterjee might be registered
as an Indian citzen’ (ibid.).

Amidst communications that took place among the Ministries of Law,
External Affairs, and Home Affairs, the question of amending Rule 4(3)
came up in the case of Lucia Powar, an Ttalian national, who was resident
in India from 1946 to 1949. Lucia returned to ITtaly in 1949 with her
husband, who joined the Indian Embassy in Rome in 1950 as a local
recruit. He was subsequently absorbed in the Indian Foreign Service (IFS)
and was posted away from Rome in Mombasa, where he was expected to
continue for the next few years. It could also not be ascertained whether
he would return to the headquarters after his term in Mombasa or posted
elsewhere. In these circumstances, the MHA averred that ‘Mrs Lucia
Powar raay not be able to fulfill the requirement of one year’s residence
Immediately before making her application, for some considerable time,
and she cannot be registered as an Indian citizen under section 5(1)(c) of
the Act without fulfilling this statutory requirement’.!

.14 There were other cases that the ministries discussed of wives of Indian
Rationals in the foreign services, including that of Ethel Ella Elsie Kesavan, wife
of N Kesavan, First Secretary, Indian Embassy, Rangoon, as well as ‘wives of
Indian cidzens employed with International Organisations’ (ibid.).
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Anjali Roy was only ‘technically a Pakistani national’. Born in
Calcutta in February 1935, she would have been an Indian citizen at the
commencement of the Constitution, had she not been a minor then.
While Anjali and her mother had continued to reside in Calcutta after
1947, her father had settled in Dacca and was, therefore, a Pakistani
national. Being a minor at the commencement of the Republic, Anjali’s
nationality followed that of her father, and she continued to be 2
Pakistani national residing in India till she married Sudhir Kumar Roy,
an ‘Indian citizen by birth’, in December 1953, and became eligible
for registration as an Indian citizen (Express letter no. 4898-P/7C-
425/58, dated 16 June 1958, from the Government of West Bengal to the
Ministry of Home Affairs (IC Section). File no.2/11/58. MHA-IC, NAI).
Anijali Roy’s case is striking for the manner in which ‘voluntariness’
seemed to be unfolding in disparate and contradictory ways. The
papers in support of Anjali’s application do not state her mother’s
nationality, which is most likely to have been Indian, since there is no
mention of her having left India at any point to join Anjali’s father.
For Anjali, however, the choice of Indian citizenship was foreclosed
by her father’s nationality on the date of the commencement of
the Constitution, which opened up with her marriage to an Indian
national. At around the same time, the MHA was approached by the
Rajasthan government to resolve the question of women’s nationality
in cases where other family members, in particular the husband, had
Pakistani nationality. In a letter dated 29 October 1958 to the MHA,
the Assistant Secretary to the Government of Rajasthan expressed the
state government’s quandary over the ‘question whether ladies coming
to India on Migration Certificates but whose husbands are Pakistani
nationals are eligible for registration as Indian citizens’. Seeking the
government’s advice, the letter stated:

a question has arisen whether a lady, belonging to the minority community
in Pakistan, who has come to India on a Migration Certificate issued by the
Indian High Commission in Pakistan and whose husband is sl in Pakistan
and is a Pakistani national, is eligible for registration as a Citizen of India u/s
5(1)(a) of the Citizenship Act, 1955. The Act and the Rules made thereunder
are, however, silent on this point . . . (Letter dated 29 October 1958 from the
Assistant Secretary to the Government of Rajasthan to the Secretary, Ministry
of Home Affairs, Government of India. File no. 4/221/58, MHA-IC, NAD).

In a noting on the letter from the Rajasthan government, the Under
Secretary to the Government of India saw the case as raising a general
question:
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Normally it is not our policy to encourage members of the same family to have
different nationalities ... but it may not always be possible to stick to this policy
especially when the husbands are made to stay back in Pakistan by circumstances
beyond their control. Each case will, however, have to be examined on its
individual merits, to find out whether a departure from the general policy is
justiﬁed, and as such, it will not be possible to give general instructons to the
State Government ... (File noting dated 13 November 1958, ibid.)

The official position that emerged out of the Rajasthan government’s
query was summarized by the Under-Secretary, Government of India, as
follows: (1) The Government of India, as a general principle, would not
‘encourage members of the same family to have different nationalities”;
(2) Yet, in cases where ‘it is established that husbands of applicants are
precluded from coming to India and acquiring Indian citizenship by
circumstances beyond their control it may not be justifiable to deny
Indian citizenship to the ladies concerned’; (3) Each case, however,
would require to be examined individually to confirm whether a
departure from the general principles was justifiable (Letter dated 20
November 1958 from the Under Secretary to the Government of India
to the Secretary, Government of Rajasthan, ibid.).

It is interesting that the official position should have been explained
to the state government in terms of a general policy which preferred
that the husband and wife would have the same nationality, and claims
to a different nationality by the wife would be an exception depending
on the ‘merits’ of each case. Almost a year before, the Ministries of
Law, Home Affairs, and External Affairs, had conferred at length over
the response that the Indian government should send to the ‘Draft
Convention on the Nationality of Married Women’ which was to be
taken up by the General Assembly of the United Nations at its Eleventh
Session beginning from 12 November 1956. The Draft Convention
had been prepared by the Commission on the Status of Women and
submitted to the Economic and Social Council (ECOSOC), which had
tec‘ommended its transmission to the General Assembly for adoption.
In its preparation for this session of the ECOSOC, the Indian delegation
had been instructed to explain that as the Indian Citizenship law had
not yet been passed, India could not accept the model convention or
offer any comments thereon that stage’.'® In the forthcoming session of

"*The brief was dated 9 October 1956 and prepared by the MEA and conveyed to
the MHA and Ministry of Law, giving a background of theissue in preparation for the
Upcoming session of the General Assembly. (File no. 6/49/57, MHA-IC, NAI).



70 Mapping Citizenship in India

the General Assembly where the draft was to be put up for adoption,
the position had changed, since the Indian Citizenship Act was now
in place. Unlike the position articulated earlier by the Government
of India in its communication on the question of the nationality of
married womer, the present position to be conveyed to the United
Nations was that there was no conflict between the Indian citizenship
laws and the Draft Convention. This consonance emerged from the
legal provision whereby the nationality of the wife was not dependent
on or determined by that of her husband.'® The officials pointed out,
in particular compatibility with the provisions laid down in Article 1 of
the convention, that the nationality of the wife shall not be affected by:
(1) the celebration of a marriage between a national of the contracting
party and an alien; or (2) the dissolution of a marriage by one of its
nationals and an alien; or (3) the change of nationality of the husband
during marriage:

The grounds of termination of citizenship under the Indian Citzenship Act
are voluntary renunciation by a citizen of full age and capacity; the voluntary
acquisition of citizenship of another country by naturalisation, registration
or otherwise; and deprivation of the citizenship by order of the Central
Government. Marriage to an alien ot the dissolution of a marriage with an alien
or the change of nationality by the husband are not factors which would, under
the above provisions, affect the nationality of a wife. The principle that a wife’s
nationality should not be dependent on that of the husband has been indirectly

recognised by our citizenship laws."”

The brief prepared by the ministries then identified the special provision
under the Indian citizenship laws for registration of ‘alien wives”:

Our law provides for a special mode of acquisition of Indian Citizenship by the
alien wife of an Indian citizen. She is required to reside in India for a period of
one year before applying for such registration and also renounce her original
nationality.... This procedure is much simpler than the procedure for the
naturalizatdon of aliens contained in our law . . . (ibid.).

Yet, as another set of communications shows, the government was
not inimical to Pakistani women registering as citizens of their own

16 As per the communications that took place between the officials of the
three Ministries between October 1956 and March 1957 (ibid.).

17 Brief for the Eleventh Session of the General Assembly of the United
Nations pertaining to ltem 34— Draft Convention on the Nationality of Married
Women—FExternal Affairs memorandum No. D. 5905-UN 111/56 of 3.1.56 and
Ministry of Law u.0. no. 3348/56 of 20.9.56 (ibid.).
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accord, that is, as individuals, under Section 5 (1) (a) of the Citizenship
Act, rather than as wives under Section 5 (1) (¢), despite their having
married Indian nationals (see for details, File no. 6/11/57, MHA-
IC, NAI). The discussion was triggered off in 1957, ronically by the
ambiguity generated by the precise statutory guidelines laid dowh by
the Citizenship Act and Rules and the provisions that had been worked
out periodically by India and Pakistan to address issues of movement
of people across the borders. The government of Uttar Pradesh (UP),
for example, brought to the Home Ministry’s notice the discrepancy
in the instructions issued by the central government, ensuing from the
position taken with regard to the registration of persons who migrated
to Pakistan and were ‘readmitted into India either on the strength of

permanent settlement permits or long term visas’ (Express letter no. 59

CP/VIl-D-433 PT/54, dated 23 February 1957, marked secret, from
the under secretary to the government of Uttar Pradesh to the secretary
to the government of India, MHA, File no. 6/11/57, MHA-IC, NAI:
11). The instructions issued in July 1956, following the enactment
of the Citizenship Act and the framing of Rules, required that the
registration of such persons as citizens was ‘to be effected along with
the registration of displaced persons from Pakistan’ under Section 5(1)
(@ or 5(1)(d) of the Citizenship Act. The inconsistency, as pointed
out by the UP government, arose from a later instruction issued by
the Central government, whereby Pakistani women married to Indian
citizens were to be treated ‘on the same footing as other alien wives of
Indian citizens’ and registered under section 5(1)(c) of the Citizenship
Act. These instructions, it argued, put at a disadvantage, ‘Pakistani
wives/widows of Indian citizens’, ‘who inspite of their holding long
term visas’ will be able to register only under section 5(1) (), which had
a more tedious procedure:

The~ State Government, however, feel that if a Pakistani wife/widow of an
Indian citizen inspite of her holding long term visa is to apply for registration
under section 5(1)(c), she will obviously be put in 2 disadvantageous position
th:n compared with other long term visa holders, who are eligible for
!C.giStrations under sections 5(1)(a) or 5(1)(d) as according to rule 4(1) of the
Citizenship Rules she will have to produce documentary evidence to show
th‘at she has renounced or lost the citizenship of her coLmtrv in accordance
With the law in force therein or furnish an undertaking in writ;ng that she will
teno.unce that citizenship in the event of her application being sanctioned.
Again according to schedule IV of the said Rules she will have to pay a fec
of. Rs.50/- for her registration. Morcover, in accordance with rule 4(3) of the
$2id rules she can apply for registration only after she has resided in India



T2 Mapping CGuazenship i Lodia

for one vear. This discrimimion hetween a Pakistan [sicl wite/widow of an
Indian citizen holding fong rerm visa and other Tong term visa holders, who
are chable for registrnion under seetion 501Gy or 501y does not scem 1o
be very happy dbid. .
A similar query came from the Government of West Bengal, Tha
wanted 1o know whether a Pakistani wite/widow of an Indian citizen
would be considered an malien woman® and asked to payv the fee of Ry
30 under the Citizenship Rales for registration under Scction 5(1)(c) ot
the Cirizenship Act, Since the sectionin the At itself did not mention
the term malien women’, the West Bengal covernment wondered why the
term “alien women® had been included in the Citizenship Rules, since
Pakistani women married to citizens of India would be mostly of Indian
origin (in the sense that this term had been used in the “Lxplanation”
to scetion 3() of the Citizenship Act, 19557 and asked wherher the
requirement of fee pavment would apply also in cases where “Pakisrani
women have been married to displaced persons trom Pakisran who
came over to this country before their marriages and are now facing
numerous problems to g themselves rehabilitared here 1

lnternal communications  between  the  officials of the THome
Ministry, before circular letter was prcpurcd and 1ssued, showed that
the officials concurred thar Tong term visas were granted to persons
(o cnable them to acquire Indian citizenship under the provisions of
the Cittzenship Act, 19357 and persons holding long term visas were
clivible for registration under Scetions 3y or S(1(d). Similarhy,
‘Pakistani women who have been married ro displaced persons from
Pakistan” as well as *Pakistani women holding long rerm visas” werc
cligible for registration under the above sections. The Deputy Sceretary

in the Home Departmient noted:

As far s Lam concerned, Tong rerm visas fwhich implicd permanent seidement
in Indiay were granced 1o Pakistani wives of Indian citizens not onlv becausc
they were married to Indian citzens but after tking imo consideration all other
relevant factors. The mtenton also was that they should be registered as Indian
citizens as soon as the Citizenship o was enacied L that is why i exieplinn
Weis e i ey catesory when soerad drstrachion erc ssied. TN ote dated 24 May uaT,

ibid. J[emphasis added),

D eter dated 8 January 19537 from the Deputy Seeretary of the West Bengal
povernment, i the Home Depariment, to his counterpare in the Home Depan

ment in the Central government Giad.).
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Itisinterestingand reflectiv e again of the manner in which the ¢ir izenship
qucsri(m had been resolved in the period which tatervenced herween the
time when the Constitution came into foree and the enactment of the
Citizenship Act, that the Rajasthan government, around the same tinie
should have felt and conveved the following 1o the Cenrral m)\'cmmcn;
on the matter: )

le is the view of this Ste Government that in such cases reference (o
Government of India should aot be necessany as those whom Long Term
Visas or unf- vaar visas has been granted, are for all pracacal purposes, already
nationals of Tndia ... derer dated 11 fune 1937 from the Depury Sccrmuﬁ
Home Department, Government of Rajasthan (o the Sceretary xlini\‘rr\ u»t"
Home Mfairs, Government of India, ibid,) 3 4

Yet, almost a vear after the question of the procedure concerning the
cinzenship of Pakistani women hay ng come to India on long rerm visas
and marricd to Indian men had been resohed, the Rajasthan sovernment
remained uncertain about the “exeeption”. As @ flome ‘Dcp;n'm]cnt
official in the Rajasthan government conveved in his leter dated 24

s 195 1
June 1958 to the Secererary in the Home Department:

[ am dirceted o sav that o question has arisen wherher Pakistani women who
h‘a\'c been married (o Indian Citizens and have come (6 India on Miertion
Certificates are cligible tor registration as Indian citizens wader \'c(‘(iunhi(l)(;\
of the Citizenship et or Scetion SChicr ot the Act is attracred in such ;I\Cil\t)'

(File no. 6/48,58, MELA 1, NALL

The legal resolution of the citizenship conundrum relating to Larpe
aumbers of people moving across what had become ussiﬁ;d l)rmk“rs
was taking place within a politcal and social context where a “Muslim” in
India was an wnachroniem and whosce lovadues were seen as suspect. In
a provocatively rided article, *Can a Muslim be an Indian®, Geanendra
-Pandt?' (1999: 609-29) points out how the Muslims —those who staved
IQ Indin as well as those who returned to India from Pn]\'is[;m—r—\\:(‘rc
vlrtLI;}\l)' a ‘community on trial’. While their parrionsm wias alwavs
CasF i a web of suspicion in the press and m specches by l(‘:ld(’ILS
which demanded extraordinary proof of Jovalr, those \\‘hu‘ rctumui
or withdrew from their carlier decision to -mi(f. ate were T
Perperual ‘Pakistani” label. In November 1947 t:;r l:i \\Ut~ - Lm('kr (l
Al ksl . Noy 4 A xample, nearly 3,000
im railvavmen who had carlier opted for Pakistan and later retused
g;;)ea‘;};j):c”tl:z;:]Ulmu m.thc A(‘}‘mrgcf of being ]’ulTjsmni agents {ibid.:
ship ot minorite (Hindu) population which came to

india i
a tre PRI 00 . - ¥
om Pakistan scemed to have presented no such problem for the
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authorities. Unlike the exchange and tlow of p()pul;n’i(m on the western
border, where the constitutional deadline for migrants trom Pakistan o
claim citizenship mn India was treated as final and legal provisions tor the
citizenship of some caregories were made, the casrern border remained
permeable for a long time. Moreover, exceptions to the general legal
requirements were made to accommodare people moving across these
horders, who were placed under the category of “displaced persons’,
Signiticantly, while the caregory “displaced” conveys the possibiliy of
‘rerurning’ (back), the displaced persons in this case were 1o be broughe

into the fold of citizenship with relative ease.

DISPLACED” INTO CITTZENSHIP
Communications  among officials on the question ot the legal
accommodation of Thndus migrating to Indin reveal that e was
‘understood” that the legal confirmation of Indian citizenship ot
digplaced (Hinduw) minoritics from Pakistan was to be factlitated and
expedited. A\I::rcn\'cr, their complete absorption in the told was to he
accomplished not just through their expeditious registration as citizens
but also through their urgent inclusion in the electoral rolls, m time
for the second general clections. “Thus, when the draft citizenship
rules were being framed in 1950, the Deputy Seeretary (Home
Affairs) issued urgent Instructions o the various state govermments
asking them ro make ‘immediate arrangements” for the registration of
‘displaced persons” under Section 3(h(a) of the Citizenship Act 1955,
“as this was linked up with the enrolment ot voters tor the next penera
clections”. The letrer, copied also to the Minsstries of Loxternad Affars,
Rehabilitation, and 1aw and 1o the Eleenon Commission, stressed the
necessity of aking:
immediate steps so thar the displaced persons who have migrated from Pakistn
and have not vet become citizens of India are enabled ro obtain their franchisc
in the next general clecdon. Thelr names cannot, however, be included 1 the
cectoral rolls nos under preparation, unless they are registered as Indran
citzens, Al necessary arrangements should theretore he made to complete the
registratton ot displaced persons as Indian citizens with all possible dispatch
(Eanecative instructions issucd 1 the letter frome the Depurn Sceretary (Home,

dated 14 June 1930, File no, 1071750, MITATC N AL

The letter also drew attention to the assurance that had been given m
Parliament ‘that the registration of such persons will be etfeered with the
least inconvenicnce to them’ (Lixpress letter from the Deputy Scererary
(Homey dated 12 Julv 1956 to all stare government, File no. 10/1/30,

The Ciizenship et 1955 75
MHA-IC, NAD. This hasicalle meant, as the lerrer specified, making
arrangements for their registration, *in all places where they are residents i:
reasonablv large numbers, .o towns, villages, retugee (::111‘1[3\ sertlements
etc’ (ibid.). "T'he stare covernmens were requested 1o ke immcdizm:
steps’ (ibid.) for the selection of regisrration officers, and indmate their *full
names, designations, and the arcas which will e under their charge” (ibid)
by 25 June 1956, Morcover, since the number of persons who r}iﬁl\' oft'cf
themselves for registration in cach srate was not immediately: Cl(‘;lf the
letter asked that the applicadon forms be printed as quickly us p(’)ssiblc‘ and
‘to have the forms printed locally according 1o the rcquircmcnt& of L"aCh
, - .
State’. No' fcc—\ as to be charged from displaced persons for registration
under sgcuon (@) of the Actand the expenditure incurred in connection
with reglstmtn nwas to be borne by the Central government. The last item
on the instruction concerned the Targe number of Muaslims who migrated
from India to Pakistan and have now been re-admitted 1o cither on the
stretngth. of permanent resettlement permits or long term visas”. Their
registration as citizens, the Deputy Secretany instructed, could also be
effected along with the displaced person”.” ‘
InAtcrcsrmg]y, the Indo-Pakagreements reached at the Later-Dominion
Conterences held in New Delhi in December 1948, Calcorra in \pril
1948, and Karachi in May 1948 agreed on the following principle
regarding the protecrion of the rights of minoritics and iss‘ucs aris‘ian
from the movement of minority populations: o

Tbey (l(, »India and Pakistan) reitcrate their opinion that mass exodus of
mlno.rlgcs 1s not in the interest of either Dominion and Goveraments of hoth
Dominions are determined to rake every possible step 10 discourage such
C).(odtfs and to create such condidons as would check mass exodus i; cirhcr
dlrec'%lon {(Preamble, Caleutra agreement). Fyven apart trom this, thev solemnl
:::d Slgcerf?!)‘ declare that their governments are fully determined (O cnsure for

€ minoritics in their respective states all rights of citizenship and complete
Protection of life and liberty, 2V " e

19 5.
l sy s[> s 2, N
De bx(‘i. In response to the MTAS leteer, in a letter dated 19 June 1956, the
o P;;t} Secretary, Ministry of Rehabilitation, stared that thes *had ne comments
o er except Fha_t the provision of Displaced Persons and Muslims who have
i, rned 1o India from Pakistan on the strength of permanent resettlement per
S N i . . ) i
oy of long term visa, which is only upto 30th Seprember 1936, would appear
2§ too short. [1le No.13(251/55-N. N Al 7
v ot Bt , .
in Kar X}t:_a»t&d from agreement reached at the Inter Dominion Conference
acht in January 1949 and in New Delbi I 1 '
: ) 3 : ; clhiin April 1949, File no. 31/3/5
@DHCY, Vol, 11, NAL 9. b e
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Itis interesting that these extracts figured in the files of communications by
the Deputy High Commissioner of India in Lahore, entitled ‘Evacuation
of Non-Muslims from Pakistan: Difficulties Experienced by Harijans at
the Hands of Pakistani Authortities’, pointing out the ‘delaying tactics’
adopted by the Pakistani authorities to ‘prevent Hartijans from leaving
Pakistan for India as migrants” and the *ban imposed by the Government
of Pakistan on the movement of Indian sweepers from Pakistan to
India’. The reasons for this ban and delaying tactics, however, did not
emanate from the agreement cited earlier, in which each government
promised to protect the minority populations residing in their territory,
in order to stem their mass exodus. As the Deputy High Commission
for India in Pakistan reported in a letter dated 27 November 1954:

From the reports I have been sending to the Ministry and the High Commissioncr
from time to time . . . in view of the protracted delays taking place at the
Secretariat level, 1 took up the matter again with the Chief Minister on 18th
November when he agreed to let the men go over to India as a special case,
provided that in future we will not ask for facilities to evacuate cn masse large
numbers of people, particularly the Scheduled Castes to India as we ate doing
in the present case. He said he was forced to make this condition because at
the rate at which the Scheduled Castes have been migraring to India in recent
vears, some of the districts, especially Sialkot, would soon be denuded of a
very essential class of labour and that was going to hit the economy of those

districts. . . . (ibid.)

As in the case of registration of Pakistani women on long term visas and
those married to displaced persons or Indian nationals, the procedure
regarding the registration of displaced persons continued to raise queries
from different state governments. Unlike, however, the cases of ‘registered
wives’ discussed above and the casc of ‘minors’ to be discussed later in the
chapter, the registration process was based on an assumption of trust, and
was to be facilitated and accelerated. Thus, queries from the governments
of West Bengal and Tripura regarding ‘persons of minority community of
Pakistan” who were not able to produce proof of their having surrendered
their Pakistani passports and whether they could be asked to swear on an
affidavit as having done so, in order to ease their registration into Indian
citizenship (Express letter dated 11 Aprl 1958 from the government of
West Bengal to the Ministry of Home Affairs, 1C Section. File no. 4/65/58,
MHA-IC, NAT), elicited the following response from the MHA:

It is quite clear that we have to make registration as simple as possible in

such cases. 1t is therefore not necessary to insist on acceptance of surrender
of Pakistani passports by the Deputy Commissioner for Pakistan at Calcutta
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before registration is effected. If such a condition is laid down, it is almost
certain r.hat these persons will be subjected to a good deal of harassment by
the P:«1.k1'$tar1 authorities in India .... (Internal communication dated 8 lUI;
1958, ibid.) »

The process of simplification and facilitation involved introducing
exceptions in the general requirement for tegistration as citizens under
Section 5(1)(a). In the discussion among officials in the Home Ministry
on the registration of Pakistani women married to Indian nationals
and displaced persons, as discussed carlier, the decisive factor which
qualified these women as candidates for registration under the same
section [rather than the more tedious 5(1)(c)] was that they had all come
to India before the Citizenship Act was enacted under long term visas
We knoy from the official deliberations that long term visas held ;)ut.
,the promise of assured citizenship in the post Citizenship Act regime
in the sense that it enabled them to be construed as ‘ordinarily resident,
in India’, under the requirements of the Act. In the case of dis[;laced
persons under consideration by the government of West Bengal and
Ttipura, the applicants had entered India on short term visas and
wcr.e not, therefore, as the official note puts it, ‘ordinarily eligibie for
'teglstration under section 5(1)(a) of the Citzenship Act, 1955". The
mfc1"nal note circulated for discussion among the officials of the }'{ome
Ministry in preparatiofi for the instructions that could be issued to the
two state governments emphasized:

th.e persons about whom the present reference has been made belong to the
mmonty_ comrx?urzity in Pakistan and are stated to have sworn declarations
renouncing their Pakistani nationality. It is also stated in the M.E. A letter no
F6(44)/57—PSP, dated the 14.4.58 that in most of these cases their permancn;
SCtFleme.nt in India Wogld eventually be granted. Their present ineligibility for
Z:flesstrs;c;rrleutr}:iez selcitlon SS)(a) o.f the C. Act’ is t.herefore only techical. .. in
e sagimg o Eg cants ‘elongmg to the minority community in Pakistan
P g onin 0 li swear;ng affidavits t}'lz.lt they have surrendered/lost their
ey Em ; FO , i ~W:]S or the aathoritics to satisfy themselves that the
ot the ampiears Ezrmlt the Sersons conc.erncd.to stay on indefinitely in India
down picants ’?e ;e\;rj‘: all connections with Pakistan and intend to settle
o e y in In ia; and in cases wh.ere the authorities are so satisfied,

an be registered under section 5(1)(a) .. (ferphasis added]

Note dated 18 July 1958, Ministry of Home Affairs (1C Section, ibid.)

It is j igni i

bous lnf:leed significant that specific requirements pertaining to the
e

b sstlon or surrender of the passport, documentary proofs, and
N ( )
ature of entry permit should have been waived in the case of
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minority communitics ot Pakistan (Hindusy consirucd as displaced
persons ¢ ntitled to spectal constderation. In another case, which shall he
discussed in the following section, we shall see how adherence to these
FOGUITCINCTS Was seen as cssential while determining the atizenship
of a minor, 4 Muslim, whose mother was an lndian citizen under the

Constitutional pros IS1OnS.

AINORS” AND THID CONTEST OVER VOLUNTARY
RENUNCIATION/ ACQUISITION OFF CITIZENSHIP

Discussed in communications berween officials of the MIA and the
Ministry of Law as “the first case atter the enactment of the Indian
Citizenship Act, and the making of the rules, i which the holder of
a Pakistaai passport claims Indian citizenship” (Note dated 8 January
1957 by the Joint Sceretary, Ministry of Law on *Union’s detence in the
application on behalf of Wajid Alam, alleged minor’, Tile no. 13/16/57,
MITA-IC, NAT 73, Wajid Alam’s ‘case” raised several contending issucs.
\While the case apparently involved a dispute over whether a ‘minor’
could ‘volunrarily” renounce or acquire citizenship, the manner in which
the case unfolded, and was subsequently resolved, manitested a contest
over the demarcation of the respective domains of institutional authonn
on matters pertaining to ciizenship,

Wajid Alam was born in 1940 in village Kopa, Pargana Masaurha,
in Patna district in India. Wajid’s father Nuascemuddin had died in
1946, “killed during the common  |communal] disturbance’ ! After
Nascemuddin’s death, Wajid and his mother Bibi Shahar Bano shitted to
village Firoza in the Gaya district of Bihar and continued to reside there
with Wajid’s grandfather. In 1952, Wajid’s uncle, Kasimuddin, who was
a Central government emplovee in undivided india and had opted for
Pakistan after Partition, and now lived in Sylhet district in Hast Pakistan,
came to visit them in [ndia. When Kasimuddin returned wo Pakistan in
the same vear, he took Wajid with him, promising to bring him back in
a couple of months. Wajid was then 12 vears old. Kasimuddin tell 1l
upon his return to Svlhet and by the time he recovered, the passport
svstemn had been introduced between India and Pakistan, which became
effective from 15 October 1952, \ith the introduction of the passport
svstem, Wajid could not cross the borders without a passport which
showed him to be a national of cither of the two countries. In 1954,

2! Petails as provided in the petition by Bibi Shahar Bano betore the High
Court at Patna (\ppendix, Lile no. 13/16/57, MHA-LC, NAL 2).
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Kasimuddin mer the Thgh Commissioner of India in Dhaka, who
expressed his inabiliee 1o help Wajid in the marter. The onlv wav he
could now travel 1o India and return to his mother was by pr(')curivnq a
Pakistant passport. Kasimuddin’s fricads advised him that on rcuching
India, the passport could be surrendered in the otfice of the l)cput‘\'
High Commssioner tor Pakistan in Calcutra, Wajid, now 14, travelled to
India oo a Paksitani passport and a short term Indian visa. In Calcutra,
however, he was told by the Pakistani | ligh Commissioner’s ottice that
it was not possible to surrender his passport. Wajid then went to Kopa
and got enrolled in a village school in Bihta. Lic got his visa extended
periodically, unul in July 19506, the state government refused to extend
it beyond 1 September 1956, and advised him to get the visa rencwed
by the Indian High Commissioner in Narachi. W ajid Alam’s mother
decided to contest this decision and petiioned the Patna High Court,
claiming that Wajid Alam was an Indian citizen, and did nor réquirc any
visa to stay in India. l

While petitioning for her son, Bibi Shahar Bano made five significant
claims (Civil appeal no. 643 of 1936, Bibi Shabar Bano and _/I//f;//fwr v. The
State of Bibar and Others)

=

that Wajid, 1n fact, never ‘migrated’ to Pakistan

b. that he never “voluntarily” acquired the citizenship of Pakistan

c. that, being a minor, he was ‘incapable” of acquiring citizenship

d. that he acquired a Pakistani passport, since without it he would
not have been able to travel to India

e. that he was an Indian ciuzen and by asking him to leave India or
by restricting/controlling his movement in India, the government was
violating his constitutional rights.

Much of the case was built on the premise that as a minor, not only
did Wajid have no say in deciding where he went or how long h-c
.Stayed, he was, in tact, oblivious of the legal intricacics involved ;1n£[ the
implications of his movements between the two countries. Paragraphs
6 onwards of the petition, which narrate the sequence of Wajid’s travel
to and back from Pakistan, show how an older person was constantly
determining his circumsrances: ’

f. Thatin 1952 when the said Kasimuddin [Wajid’s Uncle] was going
b:?ck to Pakistan he took petidoner no. 2 |Wajid| with him saying that he
will send him back after a month or rwo. o
B Thar as ill Tuck would have it the said Kasimuddin fell seriously
il after going to Pukistan and was bed ridden for about six months zm;{
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in the meantime passport system was introduced between India and
Pakistan.

h. That after his recovery from illness the said Kasimuddin who
lived in Sylhet (East Pakistan) tried his best to send petitioner no. 2 to
his mother and grandfather who live in Bihar but could not succeed
because of the introduction of the passport system.,

i. That all the time your petitioner no. 2 was very anxious to come to
his mother but was told that unless he had a passport he could not go
beyond the boundaries of Pakistan.

j. Thatin 1954 the said Kasimuddin went to the office of the Deputy
High Commissioner for India at Dacca and wanted to know if he could
be of any help to petitioner no. 2 in his going to his home land but was
told that nothing could be done.

k. That then the only way left for your petitioner no. 2 for coming to
India was to get a Pakistani Passport and come here. He was accordingly
advised by his well wishers that he should take the passport and [in] India
he should surrender it in the office of the Deputy High Commissioner
for Pakistan at Calcutta ....

1. That when your petitioner no. 2 came to India his Uncle Md.
Rafique Uttahhid took him to the office of Deputy High Commissioner
for Pakistan at Calcutta so that your petitioner no. 2 may surrender his
passport but was told that it could not be done.

m. That your petitioner no. 2 then came to Kopa and is reading in
class VI of a School in Bihta (ibid.).

The High Court admitted Shahar Bano’s petition against the Bihar
government, the District Magistrate of Patna, and the Government of
India. It is interesting how in its response, made through a counter-
affidavit on 28 September 1956, the Bihar government remained silent
on the question of Wajid Alam being a minor, and steered entirely clear
of the associated issue of the involuntariness of his travel to and back
from Pakistan. On the contrary, much of its case against recognizing
Waijid’s citizenship was based on the grounds that Wajid had ‘acquired’ a
Pakistani passport (and, therefore, Pakistani citizenship), had ‘concealed’
facts about his stay in India and now ‘intended’ to prolong his stay in India
‘indefinitely while retaining his Pakistani citizenship’. While the petition
filed by Wajid’s mother took pains to show how Wajid had no role in
any of the decisions that had been taken regarding his travel and stay in
Pakistan or in India, the counter-affidavit filed by the Bihar government
made Wajid not just complicit in the events that led to the loss of his
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Indian citizenship, but also made him the sole person responsible for his
predicament. Unlike the petition in which the mother, the two uncles,
and the grandfather appear as people who were either accompanying
or guiding Wajid at crucial moments, in the counter-affidavit, Wajid is
not just the only person mentioned, he figures as a person consciously
choosing and deciding on matters relating to his travel and stay.

Paragraph 4 of the counter-affidavit filed by the Bihar g(;vernment
on 24 September 1956 stated:

with respect to the sratements mentioned in paragraphs 8 and 9 and 11 of the
pedtion it is stated that in accordance with Indo-Pakistan agreement, Indian
national in Pakistan from before the 15" October, 1952 and intending to
continue there for employment or otherwise, were to equip themselves with
valid India Passport and Pakistan Visas by 14™ january 1953. This date was
periodically extended till finally it was fixed at 30" Apul, 1954. During this
petiod the State Government issued Indian Passports to a very large number
of Indians residing in Pakistan on receipt of their application through the
diplomatic missions at Pakistan. Petitioner no. 2 (Wajid] it seems made no attempt to
get an Indian Passport. In the alternative he conld have obtained a repatriation certificate from
the India Mission in Pakistan. (Counter-affidavit filed by the government of Bihar
in the Patna High Court on 26 September 1956. Annexure to File no. 13/16/57,
MHA-IC, NAI: 1 emphasis added)

Paragraph 6 stated: “The fact that he was attending a school was kept
concealed from the state government throughout; and extensions
of visas were prayed for on ground of illness supported by Medical
certificate’ (ibid., p. 2).

Paragraph 8 emphasizes that Azim voluntarily chose Pakistani
citizenship:

if a citizen of India has obtained on any date a passport from the Government
of any other Country it should be conclusive proof of his having voluntarily
acquired the citizenship of that country before that date. (ibid.)

Paragraph 9 suggested a way out by asking that he could register as
an Indian citizen if he ‘really desired:

That the petitioner, if he really desires to be registered as a citizen of India,
after abandoning the citizenship of Pakistan, it is open to him to have himself
s0 registered by an application made in that behalf to the prescribed authority
U/S 5 of the Citizenship Act No. 5 of 1955. (ibid.) '

Paragraph 10 imputes illegality onto Wajid’s actions by suggesting that
he intended to rerain Pakistani citizenship while also extending his
stay in India indeterminately: ‘it appears that the petidoner has been
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attempting to prolong his stay in this country indefinitely, while retaining
his Pakistan Citizenship, on grounds not warranted by law’ (ibid.: 2-3).

The discussions among the different ministries of the Government of
India, which had also been made a party in the appeal, veered between,
on the one hand, the concern over putting up an appropriate ‘defence’
in the court, which amounted to countering the petitioners on all counts
and, on the other hand, the advisability of contesting the suit if Wajid
Alam was, as he contended, ‘still 2 minor and the son of an Indian
citizen’ 22 By December 1956, the dilemma faced by the officials of the
MHA seemed to have been resolved, as evident from the following
comments on the state government’s counter-affidavit filed before the

court in September 1956,

While the statement made in the counter-affidavit sworn by the State
Government in the Civil Appeal No. 643 of 1946 are generally in ordet, if as
alleged in the plaiat, the petitioner no. 2 is still 2 minor and his father was or his
mother is an Indian citizen, it cannot be said with certainty that the petitioner
no. 2 can be deemed to have ceased to be a citizen of India, even though he had
come to India on a Pakistani Passport obtained by him in 1954 under Section
9(1) of the Citizenship Act, 1955, read with Schedule 1II to the Citizenship
Rules, 1956 in so far as a minor cannot be deemed to have exercised his own
willingness in acquiring the citizenship of another country. ... the Ministry
of Law have agreed with our view that Indian citizens who have voluntarily
acquired the citizenship of another country after 26.1.1950, shall cease to be
Indian citizens under Section 9(1) of the Citizenship Act of 1955, which is
retrospective in operation in so far as it provides for automatic termination of
Indian citizenship in the case of any person who has between 26.1.50 and the
date of commencement of the Act acquired the citizenship of another country

.. under rule 30(2) of the Citizenship Rules, 1956, the authority to determine
the question of acquisition of citizenship of another country is the Central
Government for the purposes of section 9(2) of the Act. The jurisdiction of
the civil courts to determine the question whether, when or how any person
has acquired the citizenship of a foreign country is impliedly barred by Section
9(2) of the Citizenship Act, 1955, read with rule 30(2) of the Citzenship Rules,
1956, and Section 9 of the Code of Civil Procedure 1908....

... In this connection it may also be mentioned that in that file we have decided to allow Mr.
Afag Abmad Fatmi whose case is similar to that of Mr. Wajz'd Alam in the present case, 70
stay on in India on the ground that he was minor when he migrated to Pakistan in 1952 and
his father has continued to be an Indian ctizen. In the dircumstances it is for consideration

2 Note dated 28 September 1956 prepared in the MHA upon receiving the
notice from the High Court (ibid.).

The Citizenship Act, 1955 83

whether, we shonld ask the State Government in the present sutt, if Mr. Wajid Alam is stil]
a ;m.rmr arm" bis parents are Indian Citizens. Vhe S'tate Government, however, do not, excpert
any insiructions from us in the matter ... % ’ /

Responding to the note, the Under Secretary stated:

The case of Shri Afaq Abmad Fatmi referred o in the office note of ¥ I Section stands on
a I/z;gb{/] different footing from the present case in that former was filed in 1954 before
the Citizenship Act, 1955, had come into force and the Court while passin,
judgement in the case also did not take into account the provisions of the Acf
The present civil appeal has on the other hand heen filed after the coming imo'
force of the Citizenship Act 1955 and Citizenship Rules 1956, made thereunder
Therefore, even though Shri Wajid may also be a minor, and it may be difficul? to cfla/)/i;b-

. that he had ‘migrated’ to Pakistan, the fact that be has taken out a Pakistani Passport can
be justified as the basis for our bolding that he had acquired Pakistani atizenship in the light
of provisions 9(2) of the citizenship Act, 1955, and rute 30 of the Ci/z'z;ml)z]) Rstes 79(‘;56
read with paragraph 3 of Schedule 11 therets,

- I agree that we should consult the Ministry of Law in this case. My own
view is that we have a strong case to contest this judgement. For one thirlxg we
have cleatly laid down under our rules, which are of a statutory nature ’that
the holding of a passport of any other country would be sufficient eviéence
to hold that the person concerned has become a citizen of that country, The
intention of 1his rule was to exclude the jurisdiction of conrts in all such cases. In an}(;thcr
case, the question whether a minor can be regarded as having ceased to be an
Indian by'virtue of migration to Pakistan under the provisions of Article 7 of
the Constitution, is not quite free from doubt. Our view, however, is that Article
7 of the constitution as it stands, does not exclude minors fron; its scope. To
test the strength of our case, it would therefore, be better if an appeal ;s a]Il)o;x/ed

} to be filed in such a case (Res
. ' se ... sponse dated 20 December 1956 f
o Singh, Under Secretary, MHA, ibid.) rom Fateh

_

The Ministry of Law’s suggestions under the subject heading; ‘Union’s

defence in the application on behalf of Wajid Alam, alleged minor’, were
as follows: ’

mdl.d‘]zelngkt’he first case, aftcr.the enactment of the Indian Citizenship Act,
s Irzix? mg.(‘af the' rulc§, in which the holder of a Pakistani passport
b Contal Olarn citizenship, this should be contested properly. Besides, the
covetnmen\ter(;lmcnt.shoufd, by a :ﬁcparatc order communicate to the State
 Servon o v, etermine ur?dcr Sectlf)p 9(2) of the Act and Rule 30 that this
: oluntarily acquired the citizenship of Pakistan.
; Note dated 14 Dcccmer 1956 prepared in the Pakistan Section (FIII) of
" cﬁon\:r;r:)h; crf)untc‘r'-afhdavlt filed by the Bihar Government, for further
atch Singh, Under Secretary, MHA (ibid.).
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2. Tt appears that the State Government has entered appearance and will
have to be in charge unless the Union decides in view of its great importance
that there should be a separate defence ...

3. General grounds: This application is immature. After all the applicant
will have an opportunity of making these averments for what they are worth
if and when he is dealr with for breach of the passport and visa regulations. In
that event it will go to the criminal courts with the usual rights of appeal and
revision. It is also malafide. He has been in India for some time ... only when
he is cautioned that no more extension would be allowed at his end, then for
the first time he scts up a new claim viz., that he is an Indian citizen and that the
Pakistani Passport, the Indian visa and the renewals were all vnnecessary and
of no consequence. This is not a case for the application of the extraordinary
jutisdiction of the High Court. On that claim being communicated to the
Central Government, it has determined that he is a Pakistani citizen.

4 On merits it s to be emphasised that here we do not have simple proeess
of his going to Pakistan, or his being already found there with the possibility of
2 mere inference that he has become a Pakistani citizen. Here it is a conscious
and voluntary act on his part by which he has represented that he is a Pakistani
citizen and has obtained a Pakistani Passport.

5. ‘The allegation that he is a minor, if really a fact is, for what it is worth a
point in his favour. But it may be met (and will have to be met in the following
way. Firstly, it is not likely that he got the Pakistan passport on stating that he is
2 minor. However, if the age on the passport is really that of a minor, it means
thar Pakistan does give passports to minors as well; or assumes that a man of

12 ot 13 is 2 major (ba'lig) under their (may be Muslim) law. Either way haviag
asserted it, even a person, who may be a minor under out law, may not go back.
One cannot be a minor for one person and one of rpe understanding for
another, and have it both ways.

6. There is one important step to be taken in this (and in similar). ... This
[his citizenship] has to be determined, under Rule 30, and section 9(2) of the
Act. Obviously this could not have been done eatlier in his case. With the
Central Government’s determination, it should be contended that the matter
may not be agitated in the court.

7. While sending out instructions to the State Government, ..
Government acting under section 9(2) of the Citizenship Act and Rule 30
of the Citizenship Rules, and giving due regard to the principles of cvidence
contained in Schedule [T1, Rule 3, determines that he has acquired the citizenship
of Pakistan’.

8. In my opinion, there is a reasonable chance of success. This will be
precedent, and whatever the chances, should be keenly contested. (Note dated 11
January 1956, by H.R.-Krishnan, Joint Secretary in the Ministry of 1aw, ibid.)

. “Central

After receiving the note from the Ministry of Iaw, the Home Ministry
decided to ask the state government to file another counter-affidavit

I
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stressing the point mentioned in the Law Ministry’s note, and issued
order L.mder section 9(2) of the Citizenship Act. ’ e
Wh'lle. the communications among the officials of the Governm
of India in the two ministries were still continuing, the Bihar High C o
heard thc? case on 26 November 1956 and dismissed the petitj()i < ‘OL:E
undcrta-kmg that ‘the petitioner no. 2, Shri Wajid Alam shoulél . tkc
ap'apphc.ation within a week from the 26 November 19,56 for I:(;"_‘ .
cm'zc_:nshlp and the authorities will not take any action against th laz
penrJ,oner for prosecution till the application is finally fonsideridst
them’ (Letter dated 28 December 1956 to the Under Secretary to thy
Government of India, MHA, New Delhi from D.\Y. Pires Az{itjonel
Under Secretary, Government of Bihar, Political i)e art )
[P‘assport Branch]).?* The decision of the court was conveyeI::l brvnfl?t
Bihar government to the MHA in the Central government throz h .
letter dated 28 December 1956. The issue of the order by the I—gl :11
Court ancated the discussions along the earlicr lines an(i/ t h]g
on a different course. As an internal communication ;n the i:H;\ on
28 January 1957 shows, it was realized that an order under secti 9(;?
was no longer necessary, since the issuc of the order oo

24] d
udgment, dated 26 Novembe i
-] t 1956, Judges: The C i i
Rai K ,Judges: The Chief Justice and Justice
We do ik i
e pect not h};le to express any concluded opinion on the question whether
oner still retains his India citizenshi i
the p s renship. We consider, h
Jep : : A , however, that there
prima facie material for holding that there has been a termi "
petitioner’s status as an Indi 1ti it of the
D status as an Indian citizen. ... As we have already said, the matter
o Gy one for the decision of the Central Government and we hope that
el € (?em_m.ent would take all the relevant and proper circumstances int‘o
« ' $
et it errrumr;g thaltdqucstlon. ... ltwas suggested by the Advocate General
ner no. 2 could make an applicati !
. on under section 5(1)to the Distri
Magistrate for registration; and i ] e Diict
; and if a proper case is mad f iti
: S ade out for petiti 2
lt)herc 1s no reason why he should not Hian cittoenonir
registrati N f iti
ﬁ();n §i;rduon. Counsel for petitioner no. 2 states that an application under
would be made to the i iti - The
ptescribed authorities withi st
A : : S n a week’s time. The
of to :v.ocatc General undertakes in the circumstances that till the applicaton
etiti ct i i
smt;; oners under section 5(1) is dealt with by the registering authorities
over g 1 ‘
0 depor [gthemn;ncnt ;A;:UM not take any action to prosccute the petitioners o;
) rom e e 1
e m Bihar. Subjeet to the above observation, the application is
- There will be no order as to costs. ‘

obtain the status of an Indian citizenship

Kyv. Ramaswami

: Kishore Prasad
Court, Patna, 26th September, 1956
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would normally have the effect of having the registradon of the person
concerned under Section 5(1) of the Citizenship Act, 1955, vide Section 5(3).
However, as the civil appeal petition was dismissed on the undertaking that
Wiajid Alam would make an application for Indian Citizenship within a weck
from the 26-11-56, it does not at this stage seem desirable to issue such an
ordet. We can of conrse refuse to register Wajid Alam as an Indian atizen without assigning
any reason......1 think we should send a copy of the note recorded by the Law
Ministry to the State Government for their information. Tt will also help them
in dealing with similar case in future. We may also add that the application
of Wajid Alam for Indian citizenship should not be accepted but should be
referred to the Central Government for orders. (Internal note dated 28 January
1957 by Fateh Singh, Deputy Secretary, MHA, ibid.)

Pursuant to this communication from the Deputy Secretary, the Under
Secretary, MHA, Government of India, conveyed the same to the Bihar

Government.

While the fate of Wajid Alam’s application for registration as an
Indian citizen is not known from the rest of the file, by early 1958,
the Central government had started issuing instructions on specific
queries from the states pertaining to the citizenship of people who
claimed Indian citizenship and also possessed a Pakistani passport. An
enquiry from the Assam government over the ‘registration of persons
as Indian citizens—under the Citizenship Act, 1955—of persons who
are known to have voluntarily acquired the Citizenship of another
country (particularly Pakistan)’ cited instances where:

persons of Indian origin residing in the Indian Union from before the partition
of the country who wete deemed to be citizens of India by virtue of Article 5(c)
of the Constitution who applied for and obtained Pakistani Passports without
renouncing their Indian citizenship. Such persons also applied for registration
as Indian Citizens undet Section 5(1)(a) of the Citizenship Act, 1955 but they
were refused registration by the registering authority concerned on the ground
that Section 5(1)(a) does not contemplate registration of Pak-nationals as ciuzens
of India. Some of these persons desire to resume Indian citizenship and have
submitted applications under section 8(2) of the Citizenship Act. But the question
arises whether by obtaining a Pak-Passport without renouncing his Indian
Citizenship, a person can be legally held as a Pak-national, and whether a person
possessing a Pak-Passport against which Indian Visa is to be renewed from time
to time, tantamount to possessing dual citizenship (Letter dated 17 March 1958
from the Deputy Secretary to the Government of Assam to the Secretary to the
Government of India, MHA, New Delhi. File no. 4/50/58, MHA-IC, NAL).

It is interesting that the conditions of termination of citizenship that
were laid down by the Citizenship Act of 1955 and the Citizenship
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Rules of 1956, as evident from the query by the Assam government
introduced uncertainty and confusion over the dual statuses of pe()p]e:
and an apparent conflict between the constitutional provisions as laid
down in Article 5(c) and the provisions of the Citizenship Act. The
response of the Central government to the query, we are aware from the
deliberations over Wajid Alam’s case, emphasized three points:

(2) That an Indian citizen who obtains a Pakistani passport can be deemed to
have voluntarily acquired the citizenship of that country in accordance with rule 30
of the Citizenship Rules, 1956, ... he does not therefore have dual nationality,

(b) The question of resumption of 1ndian Citizenship under the provi.sions
T)E section 8(2) of the Act by such a person does not arise, since this section
is applicable only in the case of minor children of a person who has formally
ganounccd his Indian Citizenship by making a formal declaration under section
8(1) of the Citizenship Act.

(&) The rejection of the application for registration as an Indian citizen
undér section 5(1)(a) of the Citizenship Act, of a person who has become a
Paknsmni citizen is therefore in order. Such a petson could reacquire Indian
citizenship only by registration under section 5(1)(c) of the Citizenship Act
1955 read with Section 5(3) of the Act, .... (Letter dated 24 April 1958 frorn’
the Under Sectetary to the Government of India to the Deputy Sccretary to the
Government of Assam, ibid.) ’

It is interesting how a point made in the internal communications in
the MHA and deleted from the final instructions sent to the Assam
gov§rnm§nt is symptomatic of the concern in the ministry over retaining
1t§ discretion as well as final authority in matters concerning citizenshipr,
vis-a-vis the state governments and the courts. Earlier, in Wajid Alamn’s
case, the officials of the MHA contemplated rejecting his application for
r§g15tration as an Indian citizen, if such an option was made available to
him by the Patna High Court. While contemplating its response to the
query by the government of Assam, the preliminary note prepared in
the Home Ministry sought to lay down first the general principle where
the legal closure to ‘resumption” of citizenship could be compensated
by ‘re-acquisition’ of citizenship under the Act. It then proceeded to
lay down an exception, stating, ‘However, if in the opinion of the state
government the case of an individual deserves special consideration Aés
case may be referred fo us for instructions together with full facts of the case
and the state government’s recommendation thereon’ (Preliminary note
dated 17 March 1958, MHA, ibid.).
In many ways, the interregnum between the commencement of the
Constitution and the enactment of the Citizenship Act was not only a
period of indeterminate citizenship, it was also a period during which
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the respecrive powers of institutions to determine ciuzenship were being
disputed and simultancously marked out. In several eases which came
up hetore the Supreme Court in the 1960s concerning people who had
travelled between the two countries after the commencement of the
Constitution, the primacy of the Citizenship \ct, which manifested the
sovereign power of the Parliiment to legislate on the issue of citizenship,
and the subscquent empowerment of the Central government to dectde
on matters of citizenship vis-a-vis the authority of the courts, came under
scrutiny. In cases such as Izhar Abmad Khan . Union of India (1962) and
State of Ulttar Pradesh and Others . Shab Maobhanpiad and Another (1969), the
Supreme Court decided on disputes over section 9 of the Citizenship
Act, and whether the caims to Indian citizenship could continue to
e made in the courts. This basicallv involved going into the question
of whether the Parliament’s paramount power under Article 1 of the
Constitution to enact on those matters of citizenship which were not
covered by the Constirution meant that the Act be seen as providing a
‘procedure different from the one which obtained betore” (State of Uttar
Pradesh and Others ~. Shab Mobhammed and Another), or that the Act needed
to be read in continuation with constitutional provisions. Indeed, section,
9 of the Citizenship Act dealing with “voluntary” renunciation of Indian
citizenship was frequenty disputed in the courts. The notion of ‘continuity’
between constitutional provisions and the legal framework led to derailed
discussion in the courts on the contexts of acquisition/renunciation, as
ro ‘whether, when and how an Indian citizen had acquired the citizenship
of another country” (ibid.). However, on the question ‘whether section 9
of the Citizenship Act, which came into foree in December 1955, would
be applicable to a suit which was pending on thar date” (ibid.), which
basically entailed going into the question of whether section 9 could
retrospectively truncate a person’s pending claim to citizenship being
examined by a court, the Supreme Court took a two-pronged approach.
While it saw the Citizenship Actas being consonant with the Constitution,
in other words, taking over from where the Constitution left, the Supreme
Court also recognized that the Act provided a distinct procedure for the
determination of citizenship in which the Central government had been
given the overriding power of decision making.

In Abida Khatoon and Another~. State of U.L. and Others (1963 All 260),
for example, the Supreme Court decided that the Citizenship Act did not
retrospectively take away the claims of a person for citizenship pending
in the court. In the cases Ighar Abmad Khan v. Union of India decided on

16 February 1962 (AIR 1962 SC 1052), and the State of Uttar Pradesh and
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Others N Shah XNabammniad and  Tiother, decided by the Supreme Court on
13 March 1969 (1996 AIR 1234, 1969 (3) SCR 1006, 1969 (1) SCC 771,
on the other hand, the court made this claim subject o the provisions
of the Cinzenship Act and the aurhority of the Central government as
the final arpiter. The lzhar Ahmad Khan case brouglit togcther three
writ petitions—of Izhar Khan, who resided in Bhopal, where he ran a
restaurant and was enrolled as a voter; of Sved Abraral Hassan, also a
resident of Bhopal who went to Pakistan in 1951 to visit an ailing rclative;
and of Habib Hidavatullah, who sailed for Basra from Bombay in 1950
and went to Karachi thereafter, where he lost his Indian travel papers.
In State of Uttar Pradesh and Others v. Shah Mobammad and Another, Shah
Mohammad, who was born in India on 3 july 1934, went to Pakistan
in October 1953, obrained a visa from the Indian High Commission to
come to India in July 1953, and applied for permission for permanent
settlement in 1954, Shah Mohammad had tiled a writ petition betore
the Allahabad High Court in 1935, claiming that he was born in India
of Indian parents who were residing in India, was a minor when he
was persuaded to go to Pakistan, and that he did not go there with the
intention of sctrling there permancntly. In consonance with the position
that it had raken carlier in the [zhar Khan case, the Supreme Court made
the tollowing decision in Shah Mohammad’s case:

Thus the tirsr point which hus 1o be decided is whether s. 9 cither expressly or
by necessary implication has been made applicable to or would govern pending
proceedings. The language of subs.(1) is clear and uncquivocal and leaves
no room for doubt that it would cover all cases where an Indian citizen has
acquired torcign nationality between [anuary 26, 1950 and its commencemient
or where he acquires such nattonalite after its commencement. The words or
has at any time berween the 26th January 1950 and the, commencement of
this Act voluntarily acquired the citizenship of another country would become
almost redundant it only prospective operation, is given to s 9 (1) of the Act
($tate of 1ttar Pradesh and Others x. Shat Mohammad and Another).

The Supreme Court upheld the Parliament’s sovercign power to legislate
on the marter, and also the overriding role of the Central government
in decision-making pertaining to citizenship. It argued that Article 11
of the Constitution had ‘preserved’ the above stated powers of the
Parliament ‘in express terms’ and formed the source form which the
Parliament could claim compctrence to legislate on all issues concerning
the acquisition and loss of citizenship. In parricular, the Citizenship
Rules framed under the Cirizenship Act, allowed the Parliament ro make

provisions tor a foram wherce disputes over whether or not a person had
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acquired citizenship of another country could be resolved. The Court
identified three contexts which could lead to loss of Indian citizenship
by acquisition of foreign citizenship:

1. Indian citizens who voluntarily acquired citizenship of a foreign
country prior to the commencement of the Constitution;

2. ladian citizens who voluntarily acquired the citizenship of another
countty between 26 January 1950 and 30 December 1955, which was
the date of commencement of the Citizenship Act; and

3. Indian citizens who voluntarily acquired foreign citizenship after the
date of commencement of the Citizeuship Act. Cases under the first category,
the Court clarified, were to be dealt with under Article 9 of the Constitution,
while the second and the third categories fell under the purview of Sec-
don 9 of the Citizenship Act of 1955. All questions about whether, when or
how an Indian citizen acquired the citizenship of another country was to be
determined by the Central government under the provisions of Section 9 of
the Citizenship Act, read with Rule 30 of the Citizenship Rules.

Significantly, the counsel for Shah Mohammad argued that theapplication
of Section 9 of the Citizenship Act, on cases of acquisition of citizenship of
a foreign country prior to the commencement of the Act, as had been done
in the case of his client, contravened Article 21 of the Constitution. Loss
of citizenship, he argued, was a ‘serious and grave matter involving loss of
personal liberty’, which was protected by Article 21 of the Consttution.
While conceding that the Constitution guaranteed life and personal liberty,
the Court pointed out that Article 21 allowed deprivation of life and personal
liberty of an individual, in accordance with the procedure established by law.
Before the commencement of the Act, disputes pertaining to loss of Indian
citizenship by acquisition of citizenship of a foreign country were decided

following the ordinary procedure of determination by civil courts. The
Citizenship Act of 1955, which gave effect to the constitutional provision
under Article 11, was an affirmation of the legislative competence of the
Parliament in matters pertaining to citizenship, and its pre-eminent power
to regulate the right of citizenship by law. Section 9 of the Citizenshup
Act, was therefore, in the opinion of the Court, a demonstration of the
constitutional provision, not its contravention, and could not therefore,
be construed as unconstitutional. It was therefore, perfectly within the
powers and competence of the Parliament, ‘to legislate about cases of
persons belonging to categories 2 and 3'(State of Uttar Pradesh and Others
v. Shab Mobammad and Another), and ‘in exercise of its sovereign power’
(ibid.) it could lay down a ‘procedure different from the one which obtained
before |that is, before the commencement of the Citizenship Act]. The new
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procedure would itsclf become the procedure established by law within
the meaning of Article 21 of the Constitution” (ibid.). It was not possible
therefore, in the Court’s opinion, to hold that the application of Section 9 of
the Citizenship Act and Rule 30 of the Citizenship Rules to a case, in which
a suit had been instated prior to the commencement of the Citizenship Act,
would be a contravention or violaton of Arficle 21 of the Constitution.
The Court affirmed, moreover, that the final power to ‘determine’ cases
covered under Section 9 of the Cidzenship Act would rest with the Central
government. Only those matters, which were not covered by Section
9, could be brought before the courts. The Supreme Court allowed the
appeal of the government of Uttar Pradesh thus, affirming the complete
authority of the political executive in matters arising out of section9. In
doing so, it set aside the order of the Allahabad High Court which had ruled
that a retrospective application of Section 9 of the Citizenship Act would
contravene with the fundamental rights of citizens.
The interregnum between the enforcement of the Constitution
and the enactment of the Citizenship Act of 1955 was a period of
indeterminate citizenship. The conferences between the two countries
made possible a framework whereby movement across borders could
take place. Depending on the nature of the movement—restoration
relocation, rehabilitation, return, settlement, etc.—and who movcd—)
children/minors, prisoners, abducted women, women marrying Indian
men, minority populations, etc.—a different possibility for'citizenship
was offered to each. While the Citizenship Act of 1955 intended to
deal with the conditions of acquisition, termination, and deprivation of
citizenship, in the contexts which obtained after independence, much
of the concerns surrounding citizenship—as evident from the internal
communications in the MHA which dealt with issues of citizenship, in
consultation with the Ministry of Law, the Ministry of Rehabilitation,
and the Election Commission, in some cases—show how the contexts
O'fPartition continued to dominate and determine decisions pertaining to
citizenship. Issues of loyalty, which were related to religion, constituted
a basis for exccutive discretion, exception, and arbitrariness even where
law permitted admission into citizenship. Yet, the liminal spaces of
indeterminate citizens hip at the commencement of citizenship also saw
ways by which the closutes, which were brought in by the constitutional
deadline, could open up to admit people into citizenship. However, this
Opening up was on differential terms, so that the hierarchy of citizenship

continued to unfold through the comtltutlon of precise categories of
Ccitizenchin hv hirth
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The Citizenship (Amendment) Act, 1986
The Politics of Place-making’ and Suspect Citizenship

As discussed in the introductory chapter, the code of citizenship marks
out the ‘other’, continually repraducing and re-inscribing it within the
field of citizenship, in a relationship of contradictory cohabitation. This
relationship is, however, not one of exclusion or opposition but one
of forclusion (Spivak 1999; Balibar 2003 in Mezzadra 2006), where the
outsider is inextricably and constitutively woven into delineations of
citizenship. The outsidet is not only crucial for the identification of the
citizen, but quite like a “virtual” image, it reflects the citizen, as a constant
corroborator of the citizen’s authenticity, without itself becoming one.
This relationship of forclusion is reproduced continually in law and
through judgments, so much so that the outsider persistently cohabits
and authenticates the citizen’s space in an enduring relationship of
incongruity.

In this chapter, we shall focus on another significant moment of the
unfolding of the Citizenship Actin India—the Citzenship (Amendment)
Act, 1986—to examine the ways in which changes in citizenship
laws manifested a politics of place-making, marking out of ethno-
spaces, and the setting in motion of a process whereby citizenship’s
association with descent is affirmed. It is worth repeating here that the
amendment to the Constitution in 1986 pertained to the question of
citizenship in Assam and the identification and sifting out of the ‘illegal’
migrant. In so far as the IMDT Act and identification of the ‘illegal
migrant’ is deeply imbricated in issues of citizenship in Assam, which
was propelled onto the national political stage in the 1980s with the
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Assam movement,' this chapter will examine the delineation of
citizenship as it unfolded in the course of the movement and through
the Assam Accord,” and the manner in which it continued to be
enmeshed in the electoral processes in Assam and in wider national
politics.

National political space, it is proposed, is a differentiated space that
is ordered simultaneously through the politics of ‘nationalization of
space’ and ‘place making’ (Baruah 2005: 4-5). The Assam movement set
in motion a process whereby a subnational identity, distinct from and
yet consistent, coexistent, and concurrent with an Indian nationality,
was sought to be constructed. The construction of this distinct yet

. cohabiting subnational identity was contingeat on the construction of

the figure of the ‘migrant alien’ as disruptive of both the Assamese
ethno-space and the national political space. The ‘disruptive migrant’
figured, however, in different ways in the complex configuration of
political forces and power relations between the Centre and the state.
If the IMDT Act and the election to the state Assembly in the same
year (1983) manifested the tensions in the processes of nationalization

' The Assam movement refers to the prolonged struggle in the state of
Assam in the 1980s, which had at its core the issue of outsiders in Assam, in
particular the government’s policy of admission and enfranchisement of ‘for-
eigners’ or ‘illegal aliens’ from East Pakistan and later Bangladesh. The inflow
of people into Assam from the adjoining areas of East Bengal took place in the
carly decades of the twentieth century as Muslim peasants from Mymensingh,
Pabna, Bogra, and Rangapur came to Assam and settled in Goalpara, Nowgong,
Kamrup (then Barpera district), and Darrang, and later in North Lakhimpur
district, occupying most of the wastelands. After independence and the setting
up of the two nation-states, the influx into Assam of East Pakistani immigrants
continued across what remained a fluid border. In 1971, in the course of the
liberation war in Bangladesh, several lakhs of Hindu and Muslim refugees
fled to Assam. Within Assam, the presence of large numbers of ‘foreigners’
instilled a growing sense of insecurity. Closely allied to the foreigners issue was
the growing disgruntlement with unemployment and poverty, which persisted
despite the state being rich in natural resources, including oil, because of what
the people of Assam believed to be an exploitative relationship of dependency
within the Indian Union.

*The Assam Accord, signed on 15 August 1985 between Prime Minister Rajiv
Gandhi and the leaders of the Assam movement, was a broad settlement that
included significant cultural and economic development concerns, promising
‘constitutional, legislative, and administrative safeguards ... to protect, preserve,
and promote the cultural, social, linguistic identity and heritage of the Assamese
people’ and “all round economic development’ of the state.
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of space, the 1985 accord between the Indian government and the
leaders of the Assam movement and the 1986 amendment in the
Citizenship Act of 1955, which inserted a category of citizenship
addressed exclusively to Assam, saw the emergence of a negotiated
consensus. The tenuousness of the consensus unfolded over the
years, culminating in a petition by a former president of the All Assam
Students Union (AASU) in 2000 to the Supreme Court and the Court’s
subsequent scrapping of the IMDT Actin a judgment delivered several
years later in July 2005.

This chapter will, therefore, examine the contests over the IMDT
Act to show how the illegality/alien-ness of the migrant was central to
the construction of the Assamese identity; and how the illegal migrant
and the IMDT Act figured in precarious relationships of consensus
and conflict, depending on the nature of political/electoral contests
between the central and the state governments. In the process, the
chronosophy® of citizenship in Assam remained indeterminate and
ambivalently defined, having ramifications for the manner in which the
legal and philosophical contours of citizenship in India were envisaged.
Moreover, while the migrant as the constituent outsider is notionally
constant, the unfolding of the reladonship between the migrant and the
citizen shows transitions and temporal variations, so that the relatonship
of incongruity is sometimes precise and emphatic and, at others, opaque
and blurred. The second part of the chapter will examine the debates
on citizenship of the Chakmas, who had migrated from Bangladesh in
the 1960s and were rehabilitated in Aranachal Pradesh by the Indian
government. The competing claims to protection by the Arunachalis
and the Chakmas generated distinct idioms of citizenship. While the
Arunachalis took recourse to constitutional protection, the Chakmas
pressed for recognition of their substantive membership as citizens

* As mentioned in the Introduction, first used by Krzysztof Pomian (1977),
‘chronosophy’ refers to the assumptions we make about the relationship between
the past, present, and future (Wallerstein 1991: 178). The social sciences have
been dominated by the linear chronosophy suggested in the theory of progress,
depicting an inevitable and irreversible ascending curve. Wallerstein suggests an
alternative chronosophy, which he calls the theory of possible progress, where
historical systems marked by cyclical thythms and secular trends are interspersed
with successive moments in which major historical choices have occurred. In this
work, the word chronosophy is used in Wallerstein’s sense to look at the trajectory
of citizenship in terms of a historical relationship where transitions are not part
of continuous historical process, but moments of historical choices.
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transcending the marginality which was attributed to them through legal
protection as a ‘refugee’ under the ‘care’ of the state.

After the setting up of the two nation-states, the influx into Assam
of what now became Hast Pakistani population continued across what
remained a porous eastern border. As pointed out in the previous chapter,
urnlike the exchange and flow of population on the western border, where
the constitutional deadline for migrants from Pakistan to claim citizenship
in India was treated as final, the eastern border remained permeable for
some time.* Following the post-Partition riots and migration of (Hindu)
minorities from East Pakistan, the Nehru-Liagat Pact prescribed
that refugees returning home by 31 December 1950 would be entitled

.to get back their property, effectvely pushing the date beyond the

Constitutional deadline. The Pact also created a fiction that once calm
was restored, the refugees would return to their homes across the border.
In 1971, in the course of the liberation war in Bangladesh, several lakhs
of Hindu and Muslim refugees fled to Assam. In a joint declaration on
8 February 1972, the Prime Ministers of the two countries assured ‘the
continuance of all possible assistance to the Government of Bangladesh
in the unprecedented task of resettling the refugees and displaced persons
in Bangladesh’ (Baruah 1999: 119). While not all refugees returned to
Bangladesh, more migrants continued to cross the border into Assam and
other parts of India in search of livelihood. Within Assam, the presence
of large numbers of ‘foreigners’ instilled a sense of unease at the change
in the demography, language, and access to resources, primarily land and
employment, around which a powerful popular movement wove itself.

*1n her study of ‘refugee womer’, drawn from the recollections of women
and families coming out of the Partition of Bengal, Gargi Chakravartty (2005)
shows how, despite the violence, rape, abduction, and killings that engulfed
areas like Noakhali and Tippera (October 1946) and the massacre of Hindus
and abduction of women in Calcutta (16-19 August 1946), which instilled deep
insecurity among Hindus in East Bengal, they thought that Partition (like Bengals
earlier Partition in 1905) would be a temporary phenomenon. They did not, in
general, think of leaving their ancestral homes and migrating permanently to
the western side. The total loss of status of middle class Hindus, continuing
insecurity, discrimination and repression by the state, and, finally, the tiots in
1950, became the reason for their steady migration to India. From February
to April 1950, streams of refugees (10,000 refugees every day, according to
reports)—men, women, and childrcn—arrived in West Bengal and the Agartala
border in Tripura. Sealdah station, in particular, was flooded with ‘dispossessed
and unattached women’, who had been sent off by their men in Fast Pakistan
to seek security in India (Chakravartty 2005: 7-47).
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In the 1980s, following the Assam Accord, the principle of ‘different
yet equal’ or differentiated citizenship was given legal recognition
through an amendment in ¢ Citizenship Act in 1986. The amendment
introduced a sixth category of citizenship in India, which was to apply
exclusively and exceptionally to Assam. While the amendment may well
be construed as a moment of encompassment, since it opened up within
the framework of universal citizenship a space for the articulation of
difference, addressing concerns around the determination of citizenship
in the specific context of Assam, yet, closure as a differential experience
of citizenship followed closely. Unlike its incorporation in the
Constitution of India at the commencement of the Republic, in which
migration provided the condition of passage into citizenship, migration
in 1986 was explicitly associated with illegality.

The Citizenship Act, 1955 amended in 1986, added Article 6A, which
made way for a sixth category of citizenship along with birth, descent,
registration, naturalization, and by incorporation of foreign tetritory into
India. The amended Act laid down that (1) all persons of Indian origin
who came to Assam before 1 january 1966 from a specified territory
(meaning territories included in Bangladesh) and had been ordinarily
resident in Assam are considered as citizens of India from the date
unless they chose not to be, (2) (a) person of Indian origin from the
specified tettitoties who came on or after 1 January 1966 but before
25 March 1971 and have been resident in Assam since and (b) have been
detected in accordance with the provisions of the Foreigners Act, 1946
and Foreigners (Tribunals) Orders, 1964 (c) upon registration, will be
considered as citizens of India, from the date of expiry of a period of
ten years from the date of detection as a foreigner. In the interim period,
they will enjoy all facilities, including Indian passports, but will not have
the right to vote.

With the signing of the Assam Accord, we can see the confirmation
of a hierarchized model of citizenship constituted by the ‘universal
we’, whose claims to citizenship was beyond any legal disputation. The
universal ‘we” was superimposed on residual citizens, whose citizenship
was rendered ambivalent by their linguistic identity or their religion.
This ambivalence was sought to be resolved legally by conferring
deferred citizenship onto some (those who arrived between 1966
and 25 March 1971), through the determinadon of their legality by
the Foreigners Act. The rest, that is, those who arrived in India after
25 March 1971, were aliens, and the illegality of their presence was to be
confirmed by the IMDT Act. In actual practice, however, since both the
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Foreigners Act and the IMDT Act were to apply simultaneously and the
two prescribed different modes of determining citizenship, in a context
of consistent influx of immigrants from Bangladesh, the residual citizens
continue to occupy a zone of perpetually indeterminate citizenship and
suspect legality. On the other hand, as far as the mode of identification
of ‘illegal migrant’ or ‘foreigner’ was concerned, the IMDT Act was
more ‘protective’ of the interests of the immigrant, since it shifted the
responsibility of proving legal residence from the person ‘identified’ to
a ‘prescribed authority’ and demanded a locus standi from the applicant
identifying the ‘illegal migrant’. Thus, even as the 1986 amendment
introduced an exception into the legal-formal frameworks of citizenship

. In India, expressing a legal recognition of the special circumstances

that existed in Assam, the Central government retained the power to
determine illegality on its own terms. It is not surprising, therefore,
that the Assam Accord recorded the ‘difficulties expressed by the
AASU/AAGSP tegarding the implementadon of the IMDT Act, 1983’
in Section 5, which dealt with the “foreigners’ issue.

The IMDT Act was scrapped in 2005 by the Supreme Court, removing
what was largely being seen in Assam as an anomalous and unfair
exception. In its judgment, delivered on 12 July 2005, almost five years
after a petition secking its repeal was made by Sarbananda Sonowal, a
former President of the AASU, former Member of Legislative Assembly
(MLA) from the Asom Gana Parishad (AGP), and Member of Parliament
(MP), a three-judge Supreme Court bench declared certain provisions of
the IMDT Act, 1983 as unconstitutional. While the grounds on which
the Supreme Court declared the Act unconstitutional were specifically
questions of legal procedure, the general principles which were articulated
in the process have ramifications for the way in which the terms of
citizenship get defined and interpreted. Thus, while declaring the IMDT
Act unconstitutional, the court described migration not only as ‘illegal’
entry into foreign territory, but as an act of ageression, arguing within a
discursive framework that makes for a bounded notion of citizenship,
with the policing of boundaries and the determination of citizenship
construed as a significant manifestation of state sovereignty. Moreover,
the judges marked out the migrant not only on account of being an
alien, but also on the count of being a Muslim, the latter inevitably
associated with 1slamic fundamentalism and construed as a threat to the
demographic profile of the country (read Hindu) and to national security.
Manifesting the political-ideological contexts of the period, the judgment
discussed the demographic shifts in Assam, not in terms of the linguistic
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profile, as was the case earlier, but in terms of the religious profile of tth
state, emphasizing the increase in the Muslim p()puladon and the threat it
posed not just to Assam but to the whole of India. - -

The judgment may be read as being embedded in 'thc dominant
frameworks of nationalism which cast a web of suspicion around all
Bengali-speaking Muslims in Assam and the rest of the country. It may
also be seen as a consummation of institutional and state practices that
had been unfolding from the 1990s and manifested in th'e vicious cycle
of dispossession, dislocation, disenfranchisement, and violence agamst
Muslim residents of Delhi slums on the assumption that they were illegal
migrants. In response to the Dethi High Court’s order in Chetan Dutt v.
Usniion of India and Others (2001),°> which stipulated that 1OQ Bangl?deshls
had to\be sent back to Bangladesh every day, the police in Delhi began
‘deporting’ Bangladeshis with a renewed vigour, deporting who tbey
thought of or identified as Bangladeshis, who could not .afford to bribe
them, or could not provide proof of property ownership or residence
necessary to secure their release. .

More;)ver, even as the Assamese exception was being spelt out In
citizenship law laying down the chronological boundva.ries of. belonging,
almost imperceptibly, another amendment in the c1.t1'zensh1.p {’xct was
marking a significant shift in the ideological basis of citizenship in India,
a shift which was to consummate with the Citizenship Amendment Act

of 2003.
THE MAKING OF THE ASSAMESE EXCEPTION

The intricacies of the Assam movement, in particular the manner in
which the ‘collective expression of community perceptions and interests
in the region” (Dasgupta 1998: 190) have unfolded, have formed the
subject of substantial academic writings (Baruah 1986, 19?9, 2005;
Barbora 2002; Dasgupta 1990, 1998; Guha 2002, H.azarlka 1?94;
Misra 2000, 1988; Misra and Misra 1996). This section examines
the debates from the vantage point of citizenship, especially as they
have accumulated around the IMDT Act. The distinctive- nature of
Assamese citizenship that the Assam movement seemed to foreground
was based on the principle of ‘different yet equal’. ‘Differen.ce’ was
articulated initially in terms of linguistic/cultural  distinctivencss,
which in the later years of the movement, grounded itself in unequal
development and discrimination emerging from the ditferential terms

5 Civil writ no. 317072001, Dethi High Court, the writ petition is pending,
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of inclusion of Assam into the national—political. If the former was
grounded in issues of an Assamese cthnic identity,® the latter chose to
prioritize issues of development and access to resources.” At the basis
of both, however, was the crisis in citizenship as it was hitherto being
articulated and experienced in Assam as a culturally and linguistically
distinct state cohabiting with the larger nation-state citizenship. Yet,
the model of citizenship that the Assam movement seemed to invoke
was a replication of the universal form that it was seeking to roll back
in its own relationship with the Indian state. These contradictions
played out in the articulation of citizenship at the national and state
levels and within the state between the ‘ethnic’ Assamese and the
Bodos, the Assamese and the Bengalis, the Assamese and the tribals,
etc. The Assam movement, as the campaign of the 1980s came to be

called, had at its core the issue of outsiders in Assam, in particular the

government’s policy of admission and enfranchisement of ‘foreigners’
ot ‘illegal aliens’ from East Pakistan and later Bangladesh.

¢ Dasgupta writes about different stages in the collective expression of
Assamesc identity, coinciding with the various phases of ‘boundary shuffling’
(Dasgupta 1998: 190). Till 1874, Assam perceived itself as an appendage to
Bengal and the continuation of the power and influcnce of the Bengali popula-
tion, even after the redrawing of state boundaries in 1906 and 1912, was resented
by the Hindu Assamiya speakers (Hazarika 1994 45). Independence and the
incorporation of the Muslim-majority district of Sylhet into East Pakistan
reduced the Bengali Muslim factor in Assamese politics and made way for an
ethno-linguistic Assamese exclusivism (Dasgupta 1998: 192), which was secured
through economic and social mobility and the enforcement of the Assamese
language in public sector jobs. The leadership for Assamese autonomy did not
come from the ruling parties—the Congress and the Janata (ibid. 1990: 68).
In the late 1970s, it came from the AASU, a coalition of 11 groups called the
All Assam Gana Sangram Parishad (AAGSP) (Dutta 1988: 29-49) and literary
authors represented by the Asom Sahitya Sabha (Assam Literary Association).
Beginning in 1979, AASU and AAGSP leaders concentrated on the issue of
“foreigners’, in particular the Muslim immigrants from East Pakistan and later
Bangladesh and the inflation of electoral rolls. The issue evinced substantial
popular support from Assamiya speakers, including the earlier Muslim settlers,
and led to the formation of a new political party, called the AGP, which won
an impressive victory in the general elections of December 1985 (Dasgupta
1998: 192-3).

" In the late 1980s, the United Liberation Front of Assam (ULFA) described
India’s rclationship with Assam as colonial and demanded that multinational
and Indian-owned tea companies do more for the development of the state
(Baruah 2005: 125).
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Article 11 of the Constitution of India gives the Indian Parliament
paramount power to regulate and determine citizenship, which is a
central subject. The political and legal manoeuvrings that unfolded in
the 1980s, through the Assam Accord (1985) and the amendment in the
Citizenship Act in 1986, show that the Central government projected
the issuc of ‘foreigners’ and ‘illegal migrants’ in Assam as specifically
‘Assamese’ anxiety, not involving ‘national’ concerns. In an attempt to
delegitimize the movement around the ‘foreigners’ issue as subversive
of the nation-state, the government sought to smother it throuzh
constitutional means—elections—and repressive measures like the
National Security Act, 1980, the Disturbed Areas Act, 1955, and the
Armed Forces Special Powers Act, 1958. If one looks at the negotiated
settlement that emerged in Assam, one sees that in the process of
arriving at the accord, the Central government was playing diverse and
contending roles, all of which aimed at asserting its sole monopoly over
deciding matters of citizenship. While the Assam Accord apparently
projected the government’s alertness to ‘genuine apprehensions of the
people of Assam’ and held out the promise of ‘consttutional, legislative
and administrative safeguards ... to protect, preserve and promote the
cultural, social, linguistic identity and heritage of the Assamese people’?
it ultimately affirmed the Central government’s constitutional role as the
final arbiter in matters concerning citizenship. At the same time, even as
the accord put in place exceptional provisions for citizenship in Assam,
the enactment of the IMDT Act in 1983, and its continued application
in Assam after the signing of the accord shows that irrespective of the
commitment to the apprehensions of the people, the government was
staking out for itself a moral high ground by projecting itself as the
legal/constitutional protector of the ‘human rights’ of the immigrant
population. Thus, even as it gave way to the demands of the Assam
agitation on the issue of ‘foreigners’, as the Assam Accord and the
Citizenship (Amendment) Act, 1986 bear out, through the IMDT Act,
the Central government retained for itself exclusive claims over the legal
resolution of the issue of citizenship.

Before examining the various provisions of the IMDT Act and
elaborating on why it became a festering issue in the resolution of the
citizenship question in Assam, it is important to draw attention to the fact
that the foreigners’ issue became a significant political concern because
of its implication for the electoral processes in Assam. While anxicties

8 Assam Accord, 1985.
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around the presence of foreigners and illegal migrants in Assam remained
more or less subterranean in the years after independence, a prolonged
movement around the 1ssue was set off by a by-election held in 1979 in
Mangaldai parliamentary constituency following the death of the sitting
MP. The revision of the voters’ list for the by-election drew attention to
the extraordinary rise in the number of voters since the previous election.
In the process of revision, objections were raised against 70,000 people,
of whom 45,000, constituting about one-sixth of the total electors, were
declared foreigners under the Foreigners Act, 1946 and the Rules of 1964.
The AASU organized a mass rally on 6 November 1979 in Guwahat,
demanding the immediate settlement of the foreigners’ issue. The rally,
led by Prafulla Kumar Mahanta and Bhrigu Kumar Phukan, marked the

_onset of a prolonged struggle. In 2 memorandum submitted to the Prime

Minister of India on 2 February 1980, the AASU appealed to both the
Central and state governments to act ‘before it was too late’ to protect
Assam against ‘the harmful effects of continuous immigration’, which
was ‘evident in every sphere of life’, had changed the composition of
the electorate, and had gathered enough strength to influence political
decisions (Barpujari 2006: 3-4). The demographic changes in the state
wete also recognized by the Chief Election Commissioner (CEC), S.L.
Shakdher. In a speech to state-level election officers before the general
election in 1979, Shakdher referred to the census records of 1971 to
report the ‘alarming situation’ arising out of the unprecedented inflation
in electoral rolls in Assam.” Shakdher stated: ;

[ would like to refer to the alarming situation in some states, especially in the
North Eastern region, wherefrom reports are coming regarding large-scale
?nclusions of foreign nationals in the electoral rolls. In one case, the population
in 1971 census recorded an increase as high as 34.98 percent over 1961 census
figures and this was attributed to the influx of large numbers of persons from
foreign countries ... T think it may not be a wrong assessment to make that on
the basis of increase of 34.98 percent between two census, the increase likely
to be recorded in the 1991 census would be more than 100 percent over the

. ? See Weiner (1983: 282-5) for a discussion on and estimation of the growth
in the population of Assam and Baruah (1986) for the difficulty of estimating
the number of foreigners/immigrants in Assam. Baruah identifies the reasons
as the absence of official records, the problems with using the census data (no
census data for 1981 due to political turmoil as well as misreporting by respon-
dents on questions of birth place and language), and estimates from the natural
rate of population growth in Assam, which does not make a distinction between
Immigrants from within and outside India (ibid., 1189-90).
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1961 census. In other words, a stage would be reached when that state may
have to reckon with the forcign nationals who may in all probability constitute a

sizeable percentage if not the majority of populaton in the state.!”

The AASU, supported by several regional parties and major literary
associations of Assam, demanded the screening of the electoral rolls
the Flection Commission had prepared in order to eliminate illegal
migrants, calling for a civil disobedience movement on the issue. The
‘anti-foreigner” movement spilled over into the neighbouring states of
Manipur and Tripura, turned violent, and targeted other non-Bengali
migrants including Biharis, Punjabis, and Nepalis (Weiner 1983: 286-7).
The Election Commission cancelled the elecdons in 12 out of Assam’s
14parljamentaryseats,withtheresultthatfollowingthe1980parliamentary
elections, Assam remained unrepresented or underrepresented in the
Lok Sabha for almost the entire duration of the Assam movement.

In the meantime, the state government remained unstable,
with short periods of Congress (I) governments, interspersed with
‘president’s rule’. In March, 1982, the state government electedin 1978
was dissolved and the state was once again placed under President’s
rule, which in turn necessitated adherence to the constitutional
requirement of holding elections within a year of its imposition. The
elections to the state government were eventually held in February,
1983 amidst unprecedented violence. Simultaneously, elections
to the legislative assembly and the twelve Parliamentary seats that
remained vacant from the previous elections were held. Significantly,
concerns were raised that conditions in Assam were not conducive
for the polls and could deepen the existing divide. While the Election
Commissioner held that if a legal alternative was available, he would
postpone the election,!’ the Central government persisted with the
policy of snuffing out the movement in Assam ‘politically’ through
the electoral process. The AASU and the AAGSP decided to boycott
what they considered to be an illegal election, since the issue of
‘who was entitled to vote’, which was at the crux of the movement,
remained unresolved.

Elections were conducted under extraordinary circumstances and
severely tested the election machinery (Rao 1983). Parts of Assam,

10 Quoted from a speech at the Conference of the Chief Electoral Officers
of States held on 24 September 1978 in Ootacamund, Tamil Nadu (Hussain
1993: 102).

1 “There was no option’, 1983, India Today, 15 March.
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specifically areas in Sibsagar district, were declared ‘disturbed areals]’
and many AASU and AAGSP activists were detained. A blanket ban
under the Assam Special Powers (Press) Act, 1960, was imposed for two
months and paramilitary forces were deployed throughout the state.!?
The election process was steeped in unprecedented violence, so much
so that it earned the epithet of the ‘bloody election’.!? The 1983 elections
brought to power a Congress (I) government led by Hiteshwar Saikia,
and the Congress (1) at the Centre and in the state sought to wrest from
the Assam movement its claims over articulating the citizenship issue in
the state. The passing of the IMDT Act in 1983 was a manifestation of
these competing claims.

The IMDT Act, passed by the Central government at 4 time when
"Assam continued to be largely unrepresented as a result of an election
boycott, put in place legal procedures that made it ‘difficult’ to identify an
‘llegal’ migrant. Thus, even as the agitation in Assam pressed for sieving
foreigners from Assam, the Central government, through the IMDT Act,
demonstrated its exclusive claims over the resolution of the citizenship
question in Assam and elsewhere in India. In the process, it also carved
out for itself a moral high ground by projecting itself as the legal/
constitutional protector of the immigrant population.'* While the Act was
expected to extend to the whole of India, its applicability to the state of

12 Assam: What Kind of Election?’, 1983: 42-3; ‘Election at Bayonet-Point’
1983; ‘Fraud in Assam’, 1983. ,

"’ Refers to the massacre in Nellie, a region along the southern banks of the
Brahmaputra and 45 kilometres from Guwahati inhabited by Muslim migrants
from Mymensingh, where, according to official figures, 1,385 men, women, and
children were killed. Officials estimated the combined death toll at Nclee, and
elsewhere at more than, 4,000, while almost three lakh people sought shelter in
refugee camps (Weiner 1983: 281).

4 I.eaders of the Muslim community in Assam believed that the IMDT Act
‘was necessitated to provide some safeguard to the bonafide citizens belonging
to a particular minority community who were being harassed indiscriminately
when the anti-foreigners movement spearheaded by the AASU was at its peaL
fromA1979. Even a distinguished personality like Syed Abdul Malik, who has
contributed much to Assamese literature and has been the recipient of the
Sahitya Akademi Award was not spared. Ultimately, leaders of the community
were able to impress upon the Government at the Centre headed by [ndira Gandhi
the need for some judicial safeguard to thesc people through a new law’. This
was H.R.A. Choudhury, Senior Advocate, claborating on the context in which
the IMDT Act came, in an interview with Indrani Barpujari. Cited in Indrani
Barpujati’s report on the IMDT Act (2006: 7).
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Assam was immediately notified, meaning that it took effect immediately
in the state of Assam, coming into force on 15 October 1983. The Act
claimed that:

a good number of foreigners who migrated into India across the borders of
the eastern and north-eastern regions of the country on and after the 25 day
of March [1971], have, by taking advantage of the circumstances of such
migration and their ethnic similarities and other connections with the people
of India and without having in their possession any lawful authority to do so,

illegally remained in India."?

1t may be pertinent to identify at this point the significant differences
between the Foreigners Act, 1946, which had been used to settle disputes
on the identification of ‘outsiders’ in India, and the IMDT Act, 1983.'¢
Under the IMDT, Act, an illegal migrant was a person who had entered
India on or after 25 March 1971, was a foreigner as defined under the
Foreigners Act, 1946, and did not possess a valid passport or other
travel documents. The Act was designed to override the provisions of
other related laws. Under Section 5(1) of the IMDT Act, the Central
government was authorized to set up tribunals that could take up
‘references’ and ‘applications’. Thus, in response to a ‘reference’ from a
person identfied as a foreigner under the Foreigners Act, the tribunal
gave the individual 30 days to furnish proof in his /her defense. On the
other hand, an authority making an ‘application’ (declaring someone 2a
foreigner) was asked to furnish a report with evidence substantiating
its allegations. Making an application ‘alleging’ illegality was also made
a more ‘responsible’ act in as much as only a person residing in the
vicinity could apply, supported by corroborating affidavits submitted by
two more persons. While anyone could petition the tribunal regarding
a third person who was said to be an illegal migrant, the tribunal would
henceforth not entertain such an application unless the person in
relation to whom the application was made was ‘found’ to reside or did
reside within 3 kilometres from the place of residence of the petitioner.
In addition, every application had to be accompanied by corroborating
affidavits sworn by at least two other persons who also resided within
the 3-kilometre radius, accompanied by a fee of Rs 100. Moreover, both
the reference and the application could be made to the tribunal only

' Preliminary chapter, IMDT Act, 1983.

16 The process of identifying illegal migrants under the IMDT Act applied
only to those persons who had migrated into Indian territory on or after 25 March
1971.
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within the particular territorial jurisdiction in which the alleged ‘illegal
migrant’ resided. Thus, the procedures prescribed for the process of
identification under the IMDT Act (unlike those under the Foreigners
Act) were significantly more tedious and this accounts for the low rates
of identification of foreigners under the Act.

The IMDT Act’s stipulations regarding the identification of illegal
migrants made identification more difficult, giving a central tribunal
the final power of determination. It also reversed the process of
identification provided in the Foreigners Act, 1946, under which it was
the responsibility of the person identified as an illegal migrant to prove
his/her legality, by shifting the onus of proof onto the ‘applicant’
averring or claiming that a person was an illegal migrant. Not surprisingly,

" therefore, despite the Assam Accord reached between the Rajiv Gandhi

government and the leaders of the Assam movement on 15 August 1985,
the IMDT Act continued to be an irritant in the consensus reached on
the citizenship question in Assam up to 2005, when the Supreme Court
scrapped the Act.

The accord reached in August 1985 as stated earlier, was a
broad settlement on cultural and economic development concerns,
which included the promise by the Central government to ensure
‘constitutional, legislative and administrative safeguatds ... to protect,
preserve and promote the cultural, social, linguistic identiry and heritage
of the Assamese people” and the “all round economic development of
Assam’. On the question of ‘foreigners’ in Assam, the accord evolved
a graded/ differentiated system, categorizing them on the basis of the date
on which they had entered India. It legitimized the citizenship status
of a large number of immigrants who had come before 1966. Those
who had entered the state between January 1966 and 25 March 1971
were to be legitimized in phases, that is, they were to be disenfranchised
for a period of 10 years, while others who had come after March 1971
were to be deported as illegal migrants. It was also agreed that the state
government formed after the elections of 1983 would resign, the state
assembly would be dissolved, and fresh elections based on revised
electoral rolls would be held in December 1985. In November 1986,
the Parliament enacted an amendment to India’s citizenship law giving
effect to the provisions of the accord.

With the signing of the Assam Accord, a hierarchized model of
citizenship was confirmed in Assam. While the Assamese people,
whose claim to citizenship was beyond any legal dispute, constituted
the abstract universal citizen in the state, the migrant, marked out by
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her or his linguistic and religious difference, occupied a residual zone
of ambivalent citizenship. This ambivalence derived from the graded
citizenship the Citizenship Act of 1986 had put in place for migrants.
In practice, however, since both the Foreigners Act and the IMDT
Act were to apply simultancously, to identify those who came before
1971 and after it, respectively, and the two prescribed different modes
of determining citizenship, all migrants continued to occupy a zone of
perpetually indeterminate citizenship and suspect legality.

Significantly, the provisions of the Assam Accord on citizenship,
which were given effect through the 1986 amendment in the Citizenship
Act, along with the IMDT Act, which provided one of the ways by
which citizenship was to be determined, introduced exceptional
measures for Assam. Both the exceptions had ramifications for the
manner in which citizenship issues unfolded in Assam and for the
ideological basis and institutional practices of citizenship in the country
in general. Thus, while the accord marked a political consensus on the
issue of what constituted legal citizenship in the case of Assam, seeking
to make it an exception, which was manifested in the amendment in
the Citizenship Act, there was another way in which exception was
built into the issue. The IMDT Act which provided the legal procedure
through which the illegal migrants, that is, those Bangladeshis who had
entered Assam after 25 March 1971, were to be identified and sifted out
for deportation, was an exceptional measure applied only in Assam. For
all other states, or for the determination of illegal and alien presence
in Indian territory in general, the Foreigners Act, 1946 and the Rules
of 1964 made thereunder sufficed. However, this state of exception
contained contradictory layers. While the amendment in the Citizenship
Act making an exception in the mannet in which citizenship was to
be defined in the case of Assam, reaffirmed Assamese difference and
cohabitation with Indian citizenship, the exception in procedures of
identification, as manifest in the IMDT Act, marked a contradiction in
this cohabitation, since the Central government retained the power to
determine illegality on its own terms. The following section will examine

the ways in which the various layers in the contradiction unfolded in the
period 20006 in the contest over the ‘legitimacy’ of the IMDT Act.

CHANGING REGIMES AND THE IMDT ACT

In the period following the accord, the citizenship question in Assam

under the two legal regimes—the IMDT Act and the Toreigners Act—

generated allegations that put the Central government and the Assam
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movement on a collision course. There was a general distrust for an Act
which was applied exclusively to the state without its ‘consent’. The Assam
Accord had specifically stated that the Central government would give due
consideration to the sentiments of the AASU/AAGSP, particularly the
difficultics that attended the implementation of the IMDT Act. Evidence
of ‘extremely low’ numbers identified and deported since the passage of
the IMDT Act continued to be brought up to buttress the position of
the AASU/AAGSP. Simultaneously, the process of preparaton of the
electoral rolls, which was to affirm both citizenship as well as its deferral
under the Foreigners Act, was fraught with controversy over procedures.
On 27 January 1990, the Union Home Secretary and ;he Chief Secretary
of Assam signed a document setting a time frame for the imp]ementatior;
“of the Assam Accord. The document mentioned explicitdy that a decision
on the repeal of the IMDT Act would be taken by 28 February 1991. In
a meeting on 20 September 1990 between the Union Home Minister
the Chief Minister of Assam, and representatives of AASU, the AASUy
again called for repeal of the IMDT Act. The Central government
gave assurance that it would inifiate discussion on the issue of repeal
with other political parties. The Act, however, remained on the statute
books, even as the Central government continued to assure the AASU
that repeal of the Act was under consideration. Thus, in a meeting on
11 August 1997 with the AASU, the Union Home Minister admitted that
the Act’s results were indeed extremely poor and he announced that he
bad (.iecided to visit the state to take stock of the situation regarding illegal
Immigration and the inadequacy of the measures taken to preven»t it. In
the following year, in April and September 1998, the AASU was assured
thaF the Central government was actively considering repeal of the Act.
Thls assurance was affirmed in the President of India’s address to the
Parliament in February 1999. In another meeting held on 18 March 1999
between the representatives of the Central government, the government
of Assam, and the AASU, assurances regarding repeal were given again.
. These administrative and political manoeuvrings were truncated as the
lssu’e‘ of repeal was propelled into the judicial domain in 2000 when a writ
petition for the Act’s repeal was placed before the Supreme Court by
Satbananda Sonowal, a former president of AASU, former MILA fmn:x
the AGP, and Member of Parliament. The petition Sonowal submitted
stat‘ed: IMDT Act is wholly arbitrary, unreasonable and discriminates
against a class of citizens of India, making it impossible for citizens
Wwho are residents in Assam to secure the detection and deportation
of foreigners from Indian soil’ (Sarbanand Sonowal v. Union of India and
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Another: para 2, p. 1). A reading of the petition by Sonowal shows the
persistence of a strand within the Assam movement that focused on
the resolution of the question of illegal migrants within the framework
of the Indian Constitution. Sonowal couched his petition in a vocabulary
that may well be termed ‘constitutional patriotism’, identifying with the
notion of a political community that is not primarily concerned with
cultural and ethnic ascriptions, but rests upon constitutional practices and
legal principles that define the terms of citizenship. Yet, his constitutional
patriotism was qualified, in so far as it was hedged in with a concern
for securing political boundaries with more stringent application of
immigration laws. Sonowal petitioned as a ‘citizen of India’, who happened
to ‘ordinarily reside in Assam’, raising issues that he claimed ‘concern(ed]
all residents of the state of Assam whose rights as citizens of India [had]
been materially and gravely prejudiced by the operation of the IMDT Act,
1983’ (ibid.). It is significant that in his petition, Sonowal foregrounded the
masked identity of the Indian citizen, relegating the Assamese identity to a
mere fact of residence, dissolving in the process the emotive and affective
aspects of Assamese identity that the movement manifested in the years
from 1979 to 1985. Thus, the principal grievance of the petitioner that
emerged after the ascriptive aspects of citizenship are sieved out was the
discriminatory nature of the Act in denying to the people of Assam the
same terms of membership that other Indians enjoyed.

The Supreme Court’s decision to declare the Act unconstitutional
came in August 2005, almost five years after Sonowal filed his petition.
During the five-year hiatus, five counter-affidavits were filed, three by the
Central government and two by the government of Assam. The individual
counter-affidavits were filed by the state and Central governments
following changes in regimes, with each affidavit rolling back the position
articulated by the previous regime. The government of Assam filed two
counter-affidavits. The first counter-affidavit was filed by the AGP
government in the state in August 2000 in response to Sonowal’s petition.
The second was filed a year later by the Congress government, which
succeeded the AGP government, reversing the position taken in the first
affidavit. If one looks at the Central government’s affidavits, the first filed
by the Bharatiya Janata Party (BJP)-led National Democratic Alliance
(NDA) government in July 2000 was in immediate response to Sonowal’s
petition, while the second filed by the NDA government, was in response
to the second affidavit by the Congtess government in Assam. The third
additional affidavit was filed by the Congress-led United Progressive
Alliance (UPA) government, which succeeded the NDA government at

Second 8 August By the
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the Centre. If the second additional affidavit by the NDA government was
more emphatic than its first counter-affidavit in portraying the aggravated
circumstances in Assam, necessitated by the reversal in the now Congress-
led state government’s position, the UPA government’s affidavit totally
reversed the Centre’s position to bring it in consonance with the pmitiortl
articulated in the second affidavit by the state government in A;sam
The table below gives a synoptic view of the sequence of affidavits anci
counter-affidavits filed by the different governments over the five-year
period between the petition and the judgment: :

Table 2.1 Changes in Positions of the Central and State Governments
in the Affidavits Filed by Them

* Nature of
Affidavit Date Filed Salient Features
First 18 July By the * Fi in i i
(countt?r) 2000 CZntrﬁl BJP S(l)ltfgwla.?’s l;rc}g;eodr:ate e
affidavit led NDA) * Agreed with Sonowal’s position on
government the IMDT Act being discriminatory
for its application only in Assam
e IMDT Act inefficient/ tnadequate
* While Sonowal’s petition focused on
an cffective legal resolution of the
‘foreigners’ issue, the NDA govern-
ment at the Centre emphasized on
demographic change in the state, its
religious and economic ramifications,
: and implications for national security
First 28 August By the (AGP) « Filed in response to Sonowal’s
(counter) 2000 government petition
affidavit in Assam -

* Agreed with Sonowal’s position that
the IMDT Act was discriminatory

* Focused on change in the demo-
graphic profile of Assam in particular
the rise of Muslim population

* Drew for legitimacy on the Assam
movement, its own role in it, the mass/
popular basis of the movement

* Filed by the new (Congress) govern-

S-lentér) 2001 (Congtess) ment in Assam after withdrawing
avit government the first affidavit to ‘correct’ the
in Assam

position taken by the previous
(AGP) government

(contd . . .)



110  Mapping Citizenship in India

Table 2.1 (contd . . .)

Nature of
2 Filed
Affidavic DM

Sahent Features

* Reversed the position taken by the
previous (AGP) government in As-
sam on IMDT Act, declaring that it
was constitutional and there was no
reason to scrap it

« Asserted claims to people’s support
on the basis of its clectoral victory
and its manifesto pledging to save
Indian citizens from unnecessary
harassment in the name of dctecting
foreigners

« Filed in response to the changed af-
fidavit filed by the Congress govern-
ment in Assam

* Reiterated its earlier stand on the
IMDT Act, demographic change,
and national security

* Emphasized that the IMDT Actwas
in fact the single most important
factor responsible for the aggravated
situation in Assam

* The continued application of the Act
amounted to preferential protection
of the illegal migrants in the state

* Exposed the ‘duplicity’ in the Con-
gress government’s position in the
state by referring to the stand taken
by the Congress on the issuc in other
forums and recommendations of the

Second Not
(additional) available
affidavit

By the
Central (BJP
led NDA)

g()vernmcnt

Law Commission

Third 24
(counter)  November = (Congress
affidavit 2004 led UPA)

government

By the Central ¢ Totally reversed the Centre’s position to
bring itin consonance with the position
articulated in the second affidavit by the
state government in Assam

« IMDT Act protective of genuine
Indian citizens by enabling judicial
scrutiny

Source: Collated by the author from the judgment in Sarbanand Sonowal v. Union of
India and Another, Supteme Court of India, decided on 12 July 2005. AIR 2005
SC 2920, available on http://judis.nic.in/supremecourr/chejudisasp, last accessed on
6 September 2008.
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The first counter-affidavit was filed by the BJP-led NDA government
at the Centre on 18 July 2000, in response to Sonowal’s petititon. The
BJP, a right-wing Hindu nationalist party—with the political plank
of Hindutva as the basis for a universal Indian citizenship, occluding
religious diversity in India—has held on steadfastly to a position of
cleansing India of illegal (Muslim) migrants. The first counter-affidavit
filed by the Central government manifested, therefore, a thematic
connection with Sonowal’s pettion in so far as it argued that the
IMDT Act was inadequate in identifying illegal immigrants and that its
‘exceptional” application in the case of Assam alone was disctiminatory.
In paragraph 12 of the counter affidavit, the Central government
stated that ‘the basic objection of the petitioner is under consideration
of the Central government that the IMDT Act and the Rules made
thereunder are not effective in comparison to the Foreigners Act, 1946,
which is applicable to the whole country except the state of Assam’. In
paragraphs 18 and 19 of the counter-affidavit, the Central government
invoked the figures given by the Assam government as proof of the
‘extremely dismal’ progress in respect of detection/expulsion of illegal
migrants (those who entered Assam on or after 25 March 1971 up to
30 April 2000):

Total number of enquiries initiated 3,10,759
Total number of enquiries completed 3,07,955
Total number of enquities referred to screening committees 301,986
Total number of enquiries made by the screening committee 2,98,465
Total number of enquiries referred to IMDTs 38,631
Total number of enquiries disposed of by IMDTs 16,599
Total number of persons declared as illegal migrants 10,015
Total number of illegal migrants physically expelled 1,481
Total number of illegal migrants to whom expulsion ordet served 5,733
Total number of enquiries pending with screening committee 3,521
Total number of enquiries pending with the Tribunal 22,072

However, unlike Sonowal’s petition, in which the demands were
couched within the framework of legal-consttutionalism, asking for
effective implementation of the Assam Accord and the legal resolution
of the ‘foreigners’ issue as envisaged in the accord—the IMDT Act
being ineffective and contrary to the terms of the accord—the NDA
government’s counter-affidavit revealed a communitarian imaginary of
the political community. Premised on issues of demographic change
in Assam, the religious and economic reasons for the outflow from
Bangladesh, and the associated problems of national security, the NDA
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government sought to forge homogencity through legal interventon.
Paragraph 3 of Annexure R-I to the counter-affidavit, for example,
stated: ‘Continuing influx of Bangladeshi nationals into India has been
on account of a variety of reasons including religious and economic. ...’
(Para 4, judgment, Sarbananda Sonowal v. Union of India and Another).
Among the pull factors on the Indian side, ‘ethnic proximity and kinship
enabling easy shelter to the immigrants’ (ibid.) and ‘interested religious
and political elements encouraging immigration’ (ibid.) were cited. The
‘demographic composition’, (ibid.), it argued,

[particularly] in the districts bordering Bangladesh has altered with the illegal
immigration from Bangladesh. The districts of Assam and West Bengal
bordering Bangladesh have recorded growth of population higher than the
national average . . . . Illegal immigrants from Bangladesh have also been using
West Bengal as a corridor to migrate to other parts of the country. (ibid.)

This large-scale influx, it argued, had led to large tracts of ‘sensitive
international bordets being occupied by foreigners’ (ibid., para 5), having
‘serious implications for internal security’ (ibid.).

The state government’s counter-affidavit filed by the AGP
government on 28 August 2000, perhaps even more strongly than
the Central government’s counter-affidavit, focused on the change in
the demographic profile of Assam, by emphasizing specifically, the rise
in the number of Muslims in the state.!” To buttress its argument, in
particular, to justify it through the weight of moral force, it invoked
the Assam movement, highlighting its peaceful and sacrificial register
(‘large-scale satyagrahas, bandhs, dharnas’), the AGP’s own role in
the movement along with the AASU, and the ‘mass support’ that the
movement had garneted (Sonowal v. Union of India and Another: para 5).
The equation of the movement with a satyagraha is significant since
it enabled the government to contrast it with the intimidation and
mnsecurity that ‘the unabated influx of illegal migrants from Bangladesh’

17 Paragraph 8 of the state (AGP) governments counter-affidavit gave
the ‘statistical analysis’ for the decades of 1951-61, 1961-71 and 1971-91, to
show ‘that Muslim population of Assam has shown a rise of 77.42 per cent in
1971-91, whereas Hindu population has risen by nearly 41.89 per cent during
the said period’. It argued that three districts in particular, having borders with
Bangladesh, namely, Karimganj, Cachar, and Dhubri, showed substantial rise.
While the all-India percentage of decadal increase in population during 1981-91
was 23.85 per cent, in Karimganj the decadal increase was 42.08 per cent, in
Cachar district 47.59 per cent and in Dhubri district, 56.57per cent.
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generated among the Assamese people, ‘not only threatening their
own existence in their own state, but also the security of the country’
(ibid.). The state government also emphasized that the IMDT Act was
discriminatory in so far ‘as it [had| been made applicable only to the
State of Assam and not to other States like West Bengal, Tripura, and
Meghalaya, etc., which [were] facing similar problem of illegal migrants’
(ibid.). The state government informed the court of the various appeals
it had made to the Central government for the repeal of the Act as well
as for making ‘appropriate amendment to the Citizenship Act 1955 in
order to declare the children of the illegal migrants entering into India
after 1971 as foreigners’ (ibid., para 6).

A year later, while the case was still pending before the Supreme Court,
on 8 August 2001, the state of Assam, now ruled by the Congress party
(whose government in the Centre had been instrumental in enacting the
IMDT Act) requested the Supreme Court for permission to withdraw
the earlier affidavit filed on 28 August 2000 by the AGP government
and place on record a new affidavit. The state government informed the
Coutt that the affidavit filed by the former AGP-led government ‘did
not reflect the correct position of law” and a new affidavit was, therefore,
required to be filed. The Congress government in the state reversed
the position of the previous government by holding that the IMDT
Act was constitutional and repealing or striking it down was out of the
question. Like the AGP government had done carlier, the Congress
government too claimed it had the people’s support. This support was
derived, however, not as the AGP government had claimed, from a
people’s movement, but from the popular consent that was given to it
in the recently concluded state assembly elections and, by implication,
to its election manifesto, where ‘it was specifically declared that the Act
was introduced to save the Indian citizen from unnecessary harassment
in the name of detection of foreigners and the Congress party is committed to
appose any move to repeal the Act’ (ibid., emphasis added).

The Central government, still under the BJP-led NDA, filed an
additional affidavit in reply to the counter-affidavit filed by the Congress
government in Assam. Reiterating that ‘large-scale illegal migration’
had ‘threatened the demographic structure of the area and seriously
impaired the security of the nation’, the new affidavit proclaimed
vehemently that the IMDT Act ‘had been the single factor responsible for
dismal detection and expulsion of illegal migrants in Assam’. Pointing
out that ‘in the neighbouring states where the law is not in force, the
process of detection (although far from satisfactory) has been far more
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effective than in the State of Assam’, the counter-affidavit alleged that
the continued operation of the Act in Assam ‘virtually gave the illegal
migrants, in the State, preferential profection in a matter relating to the
citizenship of India’, which was ‘unconstitutional and violative of the
principles of equality’.* Claiming that the ‘State had not given any fresh
facts and figures, which would seek to suggest that this Act had secured
the object of dealing with illegal infiltrators’, the affidavit emphasized
that the counter-affidavit filed by the state government replacing the
original affidavit, indicated that the ‘matter has now become a political
rather than a legal issue’. To press this point, the counter-affidavit
referred to the past positions articulated by the Congress party on the
matter, in particular the report of the general secretaries to the Seventh
General Conference of the North-Eastern Congress (1) Co-ordination
Committee dated 3 July 1992, which recorded that:

There are infiltrations—though it is a difficult task to examine the precise
number. (2) The infiltrations are not only by minorities of Bangladesh but also
from the majority Muslims. In absolute terms, the number of Muslims crossing
into India is likely to be much larger than that of non-Muslims. (3) An ideological
support is given to the phenomenon by the Islamic Fundamentalists creating
the vision of a larger country comprising Bangladesh and the entire North East
where its economic problems will be solved and security ensured. (4) There is
a direct correlation between the rise of fundamentalism and increase in influx.

(Sonowal v. Union of India and Another)

What-is interesting about this reference by the NDA government is
that while it reveals Congress’s doublespeak, it simultaneously lets the
Congress mouth an argument that is otherwise attributed to the B[P and
manages, thereby, to reinforce its own position before the court. Letting
the impact of what the Congress had recorded stay and dissolving
its credibility at the same time, the affidavit goes on to cite the Law
Commission’s 175th Report on the Foreigners (Amendment) Bill 2000,
which noted that illegal migrants pose a threat to Indian democracy and
security of the country.

The Central government filed the third affidavit on 24 November
2004, when the Congress-led UPA government came to power, replacing

1% The counter-affidavit pointed out that whereas since the enforcement of
the IMDT Act, only, 1494 illegal migrants had been deported from Assam up
to 30 June 2001, in contrast, 4,89,046 Bangladeshi nationals had actually been
deported under the Foreigners Act, 1946 from the State of West Bengal between
October 1983 and November 1998.
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the BJP-led NDA government. The fresh affidavit reversed the NDA
government’s position. From the IMDT being the sole and decisive
factor for the dismai rate of detection of illegal migrants into Assam,
and for giving them ‘preferential protection’ (ibid.: para 8), the UPA
government claimed that the Act, in fact, ‘protected the genuine Indian
citizens’ (ibid.: para 10) by introducing ‘an element of judicial scrutiny
to determine the citizenship of a person’ (ibid.). The low numbers
of referrals to the Tribunal for opinion and still lower numbers who
were detected as ‘illegal” only showed, the affidavit argued, that ‘but for
the element of judicial scrutiny thousands of Indians would have been

depotrted’ (ibid.: para 10, emphasis added).

THE SUPREME COURT JUDGMENT AND THE DEFINITION
OF INDIAN CITIZENSHIP

In its judgment, delivered on 12 August 2005, almost five years after
the filing of Sonowal’s petition, a three-judge Supreme Court bench
declared the IMDT Act unconstitutional.”” The judgment ordered the
transter of cases pending before tribunals created under the IMDT Act
to tribunals created under the Foreigners Act and Rules, which, with the
roliing back of the overriding powers of the IMDT Act, were to apply
in all cases in the state of Assam. The Supreme Court mandated the
setting up of 21 tribunals under the Foreigners Act. While the grounds
on which the Supreme Court declared the IMDT Act unconstitutional
were specifically issues of legal procedure and constitutional principles,
the substantive grounds which were suggested by the court to justify
the arguments pertaining to correction of procedural anomalies have
ramifications for the way in which the ideological basis of citizenship
are defined and interpreted. Finding fault with the way in which the
IMDT Act shifted the onus of proof onto the ‘designated authority’
or the prosecution, the judgment stated: ‘prosecution cannot prove
residence and date of birth, facts exclusively within the knowledge of
migrants’, and shifted the burden of proof onto the person ‘suspected’
of being a foreigner (Sarbananda Sonowal v. Union of India and Another).
By shifting the burden of proof onto the ‘suspect’, the Supreme Court
endorsed the reversal of a fundamental principle of law whereby an
accused/suspect is presumed innocent until proven guilty. While giving
effect to this exception in legal procedures, the court hoped to eliminate
what Sonowal’s petition and the state and the Central governments had

" The judges were R.C. 1.ahod, (), G.P. Mathur, ], and PK. Balasubramanyam, J.
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at different points sought to impress as an unfair exception—that the
IMDT Act was discriminatory and its application exclusively to the
state of Assam was in the nature of an exemption for illegal migrants in
Assam from the Foreigners Act, 1946, and Rules of 1964, which applied
to the rest of the country.

Interestingly, while accepting a legal regime of suspicion, the
Supreme Court justified this exception on two counts.: (l) on grounds
of restoring state sovereignty, which it claimed was greatly diminished by the
IMDT Act since it deprived the ‘Union of the right to expel foreigners
who violated the Citizenship Act’; and (2) on grounds of restoring fo the
Union its constitutional duty of protecting the state from external aggression under
Article 355 of the Indian Constitution, which entrusts upon the Union
of India the duty to protect every state against ‘external aggression
and internal disturbance’ (Sonowal v. Union of India and Another, 2005,
para 38). o

It is significant that while declaring the IMDT Act unconstltuthna],
the court described immigration not merely as ‘illegal’ entry into
foreign territory, but as an act of aggression, arguing within a discursive
framework that makes for a bounded notion of citizenship, with the
policing of boundaries and the determination of citizenship construed
as a significant manifestation of state sovereignty.?’ Moreover, the
arguments that the judges made before identifying migration as an act
of aggression placed their articulation of citizenship squarely within the
framework of an ethnically determined membership of the nation-state.
In this exposition, the constituent outsider was marked out not only on
account of being a foreigner, but also on account of being a Muslim,
the latter inevitably associated with Islamic fundamentalism, as well as a
threat to the nation (read Hindu) and its security. -

Significantly, the judgment’s discussion of demographic shifts in
Assam, and hence the undesirability of the IMDT Act, switches from an
examination of the population break-up in terms of linguistic profile to a
religious profile of the state. The examination focuses, thus, on the incregse
in the Muskm population, occluding in the process the linguistic specificity
and cultural preservation that had formed the basis of differentiated
citizenship articulated in the initial stages of the Assam movement,

# The judgment goes through an elaborate discussion of the ‘wide import’
and meanings of the word ‘aggression’ through paragraphs 31 to 37, in the
dictionary, in Indian laws and laws of other countsies, and in international law
and covenants, including the Charter of the United Nations.
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followed by developmental concerns.?! By treating migration as an act of
aggression, the judges see it as imperative for sovereign states to identify,
expel, and even repulse such acts. Paragraph 32 of the judgment identifies
protection against aggression as the foremost duty of the state, and then
moves through several paragraphs examining the meaning of the term
aggression in different contexts, before coming onto an elaboration of
the statement of objects and reasons of the IMDT Act:

[Tlhe influx of foreigners who illegally migrated into India across the borders of
the sensitive Eastern and North-Eastern regions of the country and remained
in the country poses a threat to the integrity and security of the said region ...
continuance of these persons in India has given rise to scrious problems ... the
continuance of such foreigners in India is detrimental to the interests of the

* public of India, connecting their presence to the presence of Pakistan’s IS in

Bangladesh and its support to militants in Assam in particular Muslim militant
organization that have mushroomed in Assam. (Sarbananda Sonowal v. Union of
India and AAnother)

Following the defeat of its stand in the Supreme Court judgment,
the Congress-led UPA government at the Centre set up a Group of
Ministers (GoM) to address the situation arising out of the ruling. Home
Minister Shivraj Patil stated:

We will implement whatever the Supreme Court has observed . . . . At the same
ume the Government will ensure justice to those who speak Bengali or are
from a particular religion so that they are not harassed. We will keep both these
aspects in mind in formulating the policy.?

In February 2006, the Congress-led UPA government proposed that
the Foreigners Act, which would now determine the ‘illegal migrant’,
be modified so as to give a fair chance to the migrants to prove their
credentials. This move was seen largely as being aimed at electoral
gains in Assam in the forthcoming state assembly elections. On 10
February 2006, the Central government issued a notification through
the Foreigners (Tribunals for Assam) Order, 2006, whereby the onus
to prove that a particular person was a foreigner was put back on the
complainant/prosecution, following the procedure that figured under

It is interesting that the Supreme Court judgment is available in entirety
on the website esamsknti, with a short prologue by a person called Sanjeev
Nayyar. At the end of the text of the judgment, the notation ‘Long live Sanatan
Dharma’, inserted by the author, reveals how the judgment resonated with anti-
Muslim seatiments,

2'GoM not against IMDT Act, says Patil’, The Hindu, 24 August 2005, p. 12.
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the repealed IMDT Act. The order was again deeply imbricated in the
politics of the state. With the state assembly elections due in April 2000,
the order invoked animated responses from the BJP, the AGP, and
the AASU, who challenged its constitutional validity in the Supreme
Court, which, after having heard both sides, on 5 May 2000, reserved its
verdict.? The verdict, which was finally delivered seven months later,
on 5 December 2006, quashed the Forcigners (Tribunals for Assam)
Order and instructed the government to set up within four months
sufficient number of tribunals to identify foreigners in Assam under the
Foreigners Act.*

In the meantime, the elections in Assam in April 2006 saw the
petering out of existing alignments (BJP and AGP), the emergence
of realignments (AGP and the Left parties), and the fracturing of the
traditional political bases of the major political actors in the state.
The AGP lost its base among the Assamese-speaking population in
the state and the Congress, despite its win, saw an erosion of its base

among the Bengali-speaking population, especially Muslims,?® with

2 1n an affidavit filed in responsc to petitions of AGP MP Sarbananda Sonowal
and local BJP lcader Charan Chandra Deka challenging the February 10 notifica-
tion in this regard, the Centre said, ‘the notifications have been issued to address
the concerns of the genuine Indian citizens living in Assam. . . .’ Sonowal and
Deka sought quashing of the notification under the Foreigners Act on the ground
that it put the onus on the complainant to prove that a particular person was a
forcigner. However, the Centre contended that the notifications did not, ‘in any
way’, contravene the provisions of Section 9 of the Forcigners Act, 1946 on the
question of burden of proof as alleged by the petitioner. ‘Centre, Assam Defend
Foreigners (Tribunals for Assam) Order’ 06°, Oxtlook, 24 April 2006.

*The Supreme Court’s ruling on the 2006 Executive Order followed the
same line of reasoning as in the case of the IMDT Act. The Court found
the order to be unreasonable, arbitrary, and in contravention of Article 14 of
the Constitution {equality before law) since it applied only to Assam and not to
other states bordering Bangladesh, as well as violative of the Centre’s duty to
protect the states under Article 355. A more significant indictment was the
Court’s statement: ‘It appears that the 2006 order [issucd after the lllegal Migrants
(Determination by Tribunals) Act was declared unconstitutional] has been is-
sued just as a cover-up for non-implementation of the directions of this court’.
See for details, ‘Foreigners in Assam’, Editorial, The Hindu, 7 December 20006;
‘Assam Foreigners Order Held Unconstitutional’, The Hindu, 7 December 2000,
p. 1; ‘Form Tribunals to Deal with 1llegal Migrants: Supreme Court’, The Hindu,
7 December 2006, p. 12.

3 The AUDI' a party started by Muslim Ulemas and people of other com-
munitics, has Maulana Badruddin Ajmal as its president, who claimed in an
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the rise of a new political front, the Assam United Democratic Front
(AUDF).

In the elections itself, the veil of suspicion that had come to be
woven around Muslims in the state was manifest in their blanket
labeling as Miya, with the assumption that all of them, irrespective
of the resolution of their citizenship status, were ‘Bangladeshi

infiltrators’ 26 The following account of the state election by a journalist

is revealing:

But while everyone chases the Muslim vote, the Muslims are still treated as
second-class citizens. Merely wearing a dhoti and baniyan [vest] can make

interview that the party was for Hindu—Muslim unity. ‘AUDF is for Hindu
Muslim Unity: Badruddin Ajmal. 2006’, accessed on 14 May 2006. http:/ /www.
Indianmuslims.info/news/2006, accessed on 8 June 2006. AUDF had put up
69 candidates, out of which 10 won. http:/ /www.cci.gov.in?may2006/pollupd /
ac/states/SO3/ASO3.htm (last accessed on 8 June 2006). Figures from the
2004 Lok Sabha elections from the Centre for the Study of Developing Societ-
ies (CSDS) data basc (sce Table 2.2) showed that while the Congress support
cut across communities, the Bengali-speaking Muslims, followed by Assamese-
speaking Muslims, both of whom constitute about 31 per cent of the population
of Assam, were most likely to vote for it.

Table 2.2 Congress Voters from Different Communities (2004)

Communitics Congress BJP AGP
Bengali-speaking Hindus 24 50 10
Assamese-speaking Hindus 22 19 36
Bengali-speaking Muslims 72 08 09
Assamese-speaking Muslims 52 07 21
Adivasis 22 24 09

Source: Yogendra Yadav and Sanjay Kumar, 2006.

% In December 2005, The CEC, B.B. Tandon, stated that there were a large
number of voters (almost 1.5 lakhs) on the state’s electoral rolls who were of
‘doubtful’ nature, falling in what was technically designated as the ‘I’ category.
Following the Supreme Court judgment scrapping the IMDT Act, these names
had been transferred to the Foreigners’ Tribunals for a final settlement. The
CEC emphasized, however, that these 1.5 lakh people would not be allowed to
vote in the forthcoming assembly clections in Assam. The ‘D’ category (D for
doubtful) had been inserted in the state clectoral rolls on the direction of the
Election Commission of India in the early 1990s and comprised as many as
3.75 lakh voters. ‘Assam Voter List has 1.5 Lakh Doubtful Names: CEC’, Indian
Espress, 15 December 2005.
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the repealed IMDT Act. ‘The order was again deeply imbricated in the
politics of the state. With the state assembly clections due in April 2000,
the order invoked animated responses from the BJP, the AGP, and
the AASU, who challenged its constitutional validity in the Supreme
Court, which, after having heard both sides, on 5 May 2006, reserved its
verdict.?! The verdict, which was finally delivered seven months later,
on 5 December 2006, quashed the Forcigners (Tribunals for Assam)
Order and instructed the government to set up within four months
sufficient number of tribunals to identifv foreigners in Assam under the
Foreigners Act.”!

In the meantime, the elections in Assam in April 2006 saw the
peteting out of cxisting alignments (BJP and AGP), the emergence
of realignments (AGP and the lLeft parties), and the fracturing of the
traditional political bases of the major political actors in the state.
The AGP lost its base among the Assamese-speaking population in
the state and the Congress, despite its win, saw an erosion of its base
among the Bengali-speaking population, especially Muslims, with

2 Inan affidavit filed in response to petitions of AGP MP Sarbananda Sonowal
and local BJP leader Charan Chandra Deka challenging the February 10 notifica-
tion in this regard, the Centre said, ‘the notifications have been issued to address
the concerns of the genuine Indian cidzens living in Assam. .. 7 Sonowal and
Deka sought quashing of the notification under the Foreigners Acton the ground
that it put the onus on the complainant to prove that a particular person was a
forcigner. However, the Centre contended thar the notifications did not, ‘in any
way’, contravenc the provisions of Section 9 of the Forcigners Act, 1946 on the
question of burden of proof as alleged by the petitioner. *Centre, Assam Defend
Foreigners (Tribunals for Assam) Order’ 06°, Outlook, 24 April 2000.

*The Supreme Court’s ruling on the 2006 lixecutive Order followed the
samc line of reasoning as in the case of the IMDT Act. The Court found
the order to be unreasonable, arbitrary, and in contravention of Article 14 of
the Constitution (cquality before law) since it applied only to Assam and not to
other states bordering Bangladesh, as well as violative of the Centre’s duty to
protect the states under Article 355. A more significant indictment was the
Court’s statement: ‘It appears that the 2006 order |issucd after the lllegal Migrants
(Determination by Tribunals) Act was declared unconstitutional| has been is-
sued just as a cover-up for non-implementation of the directions of this court’.
See for details, ‘Forcigners in Assam’, Editorial, The Hindn, 7 December 20005
‘Assam Lorcigners Order Held Unconstitutional’, The Hindu, 7 December 2000,
p- 1; ‘Form Tribunals to Deal with Illegal Migrants: Supreme Court’, The Hindx,
7 December 2000, p. 12,

** The AUDI a party started by Muslim Ulemas and people of other com-
munities, has Maulana Badruddin Ajmal as its president, who claimed in an
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the rise of a new political front, the Assam United Democratic Front
(AUDJ).

In the clections itself, the veil of suspicion that had come to be
woven around Muslims in the state was manifest in their blanket
labeling as Miya, with the assumption that all of them, irrespective

‘of the resolution of their citizenship status, were ‘Bangladeshi

20

infiltrators™.* The following account of the state election by a journalist

is revealing:

But while everyone chases the Muslim vote, the Muslims are still treated as
second-class citizens. Merely wearing a dhoti and banivan [vest] can make

interview that the party was for Hindu—>Muslim unity. ‘AUDI is for Hindu
Muslim Unity: Badruddin Ajmal. 2006°, accessed on 14 May 2006. http:/ /www.
Indianmuslims.info/news /20006, accessed on 8 June 2006, AUDF had put up
69 candidates, out of which 10 won. http://www.ecl.gov.in?may2006/ pollupd/
ac/states/SO3/ASO3 htm (last accessed on 8 June 2000). Tigures from the
2004 Lok Sabha elections from the Centre for the Study of Developing Societ-
ies (CSDS) data basc (see Table 2.2) showed that while the Congress support
cut across communitics, the Bengali-speaking Muslims, followed by Assamese-
speaking Muslims, both of whom constitute about 31 per cent of the population
of Assam, were most likely to vote for it.

Table 2.2 Congress Voters from Different Communities (2004)

Communities Congress BjP AGP
Bengali-speaking Hindus 24 50 10
Assamese-speaking Hindus 22 19 36
Bengali-speaking Muslims 72 08 09
Assamese-speaking Muslims 52 07 21
Adivasis 22 24 09

Source: Yogendra Yadav and Sanjav Kumar, 2006.

% In December 2005, The CEC, B.B. Tandon, stated that there were a large
number of voters (almost 1.5 lakhs) on the state’s electoral rolls who were of
‘doubtful’ nature, falling in what was technically designated as the ‘D’ category.
Following the Supreme Court judgment scrapping the IMDT Act, these names
had been transferred to the Foreigners’ Tribunals for a final settlement. The
CEC emphasized, however, that these 1.5 lakh people would not be allowed to
vote in the forthcoming assembly clections in Assam. The ‘D’ category (D for
doubtful) had been inserted in the state electoral rolls on the direction of the
Elecrion Commission of India in the carly 1990s and comprised as many as
3.75 lakh voters. ‘Assam Voter List has 1.5 Lakh Doubtful Names: CEC’, Indian
Express, 15 December 2005.
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2 Muslim a ‘Bangladeshi infiltrator” Ismail Ali, a daily labourer living in the
outskirts of Guwahat, was so tired of proving his ‘Indianness’ to the authotitdes
time and again that he hit upon an ingenious idea. After casting his ballot, Ismail
so that
it would not be washed away and he would be able to brandish this proof of

bandaged his finger where the indelible voter’s ink had been applied

citizenship for at least a few weeks (Banerjee 2006).

A post-poll survey (see Table 2.3) put the scrapping of the IMDT Act
and its reintroduction as an executive order as the most controversial
issue of the 2006 elections, which sharply divided the electorate along
ethnic lines. As the post-poll survey of CSDS shows, while the Hindus
appear to support the scrapping of the Act, the Muslims, especially
Bengali Muslims, favoured the Act.

Table 2.3 Supporters for the Scrapping of the IMDT Act

Agtee Disagree
All 73 23
Assamese speaking Hindu 86 10
Bengali speaking Hindu 80 10
Assamese speaking Muslim 52 47
Bengali speaking Muslim 26 72

Source: Yogendra Yadav and Sanjay Kumar, 2006, ‘An election too close to call’, The Hindu,
9 April.

Yet, as the CSDS survey figures in Table 2.4 show, while both
Bengali- and Assamese-speaking Muslims were more likely to vote
for the Congress and formed a greater share of Congress’s votes than
other communities, the support for the Congress among Muslims, a
comparison with Table 2.2 would show, had actually declined from
previous years. Moreover, people’s concerns seemed to be focusing
more onissues of governance than on issues of identity. The Congress
established a clear, almost comfortable lead, mainly in upper Assam
and the Barak Valley, the latter being the Muslim-dominated region
of the state. Table 2.4 shows that while the AGP was the first choice
of the Assamese-speaking Hindus, with some support coming from
Bengali-speaking Hindus and Assamese-speaking Muslims, the BJP
was the most preferred party among Bengali-speaking Hindus and
enjoyed some support from the Assamese-speaking Hindus as weli.
For the Muslims, the first preference was the ‘others’ category,
including the AUDF. The Congress party’s share of the Muslim vote
fell below 40 per cent, representing a major setback for the party,
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which used to secure about 60 per cent of the Muslim vote (Kumar

ot al. 2006).7

Table 2.4 Community-wise Preference for Political Parties

Congress AGP B)P Others
Assamese-speaking Hindus 27 34 11 28
Bengah~spcaking Hindus 27 18 32 23
Assamesc-speaking Muslims 35 17 3 45
Bengali-speaking Muslims 38 11 1 50
Scheduled Tribes 18 25 20 37

Source: Kumar et al. (2006).

In the 2009 general elections, as the Natonal Elecdon Survey (NES)
conducted by Loknid brings out, both the AUDF and the Muslim
immigrant populaton in Assam were crucial. As Sandhya Goswami’s
(2009: 160-1) analysis of the NES data from Assam shows, the voting
pattern of the Muslim-dominated constituencies showed a preference
for the AUDF, eroding the Congress base among this section
significantly, especially in the immigrant settler char areas of Assam.
While the majority of the immigrant Muslims voted for the AUDF,
among Assamese Muslims, the Congress gained support. The AGP,
which allied with the BJP in these elections, lost a significant number of
Muslim votes. Significantly, Sarbananda Sonowal, who had petitioned
for the scrapping of the IMDT Act, lost the election to the Congress
candidate, Paban Singh Ghatowar.

THE CITIZENSHIP QUESTION OF THE CHAKMAS

‘OF ARUNACHAL PRADESH

It is interesting how the amendment to the Citizenship Act in 1986
prompted Chakma refugees in Arunachal Pradesh, a group of
Bangladeshi migrants of a different legal status from those we have
discussed so for, to approach the Supreme Court for citizenship under
the amended Act. The Chakmas, who are Buddhist, originally belonged
to the Chittagong Hill Tracts and Mymensingh district of East Pakistan
(now Bangladesh). They fled to India in 1964 due to the displacement
caused by the Kaptai Hydel Power Project, sought refuge in Assam
and Tripura, and became Indian citizens in due course. Since Assam

7 Kumar, Sanjay, Rajeeva I.. Karandikar, Sandhya Goswami, and Yogendra
Yadav, ‘Congress Close to Majority in Assam’.
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experienced the largest influx, it expressed its inability to rehabilitate
all the refugees and requested other states to share the responsibility.
About 57 families comprising 4,012 Chakmas werce scetled in parts of
Arunachal Pradesh (then NEFA or North [ast Frontier Agency) and
were allotted land in consultation with local tribals. Since then, the
number of Chakma refugees in Arunachal Pradesh has continued to
increase, hovering around 60,000. It must be noted that the decision to
settle the Chakmas in Arunachal Pradesh was an exceptional measure,
since Arunachal Pradesh has enjoyed a special status under the colonial
government as well as the government of independent India, which
did not permit ‘outsiders’ to own property/land in the state. Secn as
‘temporany’ residents, the continued presence of the Chakmas in the
state in increasing numbers and their claims to resources and services
generated anxiety among the indigenous Arunachalis of the social,
cconomic, and cultural implications of the demographic changes in
the state. The AAPSU (All Arunachal Pradesh Students Union) has led
the struggle to oust the Chakmas from the state, including social and
cconomic boycott, discrimination, and frequent appeals to the Central
government to find a long-term solution.

In the case the State of Arunachal Pradesh v . Kbhudiram Chakma (AR 1994
SCI 1461), the petitioner Khudiram Chakma was one of the 57 families
of Chakma refugees that had migrated to India in 1964. These families
were initially lodged in the Government Refugee Camp at Ledo, and later
shifted to another camp at Miao. In 1966, the state government drew up
the Chakma Rescttlement Scheme for refugees and the Chakmas were
allotted land in two villages. The appellant (and some others), however,
moved outand secured land in another area through private negotiations.
The state government questioned the legality of the transaction since,
under the Regulations (the Bengal Fastern Frontier Regulation, 1873)
then in force, no person other than a native of that district could
acquire land in it. Following complaints against the appellant and others
who had settled on this land, the state government issued an order on
15 February 1984, directing them to shift back to the ‘area earmarked
for them’. The appellant challenged this order before the High Court
on the ground that Chakmas who had settled in Arunachal Pradesh
were citizens of India and by seeking their forcible eviction, the state
government was violating their fundamental rights. The order of the
state government, they argued, was arbitrary and illegal and violated
the principles of natural justice. Significandy, the appellant invoked
Section 6-A of the Citizenship Act, which, we may recall from the
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discussion carlicr in this chapter, provided that all persons of Indian
origin who came before 1 January 1966 to Assam from territories
included in Bangladesh immediately before the commencement of
the Citizenship (Amendment) Act, 1985, and who had been ordinarily
resident in Assam since their entry into Assam shall be deemed to be
citizens of India as of 1 January 1966. Others who had come to Assam
after that date and before 25 March 1971 could be registered as citizens
with a deferred impact as far as political rights were concerned. The
High Court held that ‘the appellant and others did not fall under the
said category as they had stayed in Assam for a short period in 1964 and
had strayed away therefrom in the area now within the State of Arunachal
Pradesh’ (cited in National Human Rights Commission . State of Arunachal

" Pradesh). [emphasis addcd]

In January 1996, in what is secen as a landmark judgment in the casc
Nattonal Fluman Rights Commission . State of Arunachal Pradesh and Another
(AIR 1996 SC 1234), the Supreme Court revisited its judgment in Szaze of
Arunachal Pradesh v. Kbudiram Chakma to distinguish between the issue of
citizenship raised in the Khudiram Chakma case from the larger issues
of citizenship, rights, and justice that were raised by the National Human
Rights Commission (NHRC) in its petition before the Supreme Court:

..« lin the Khudiram Chakma case] 57 Chakma familics were seeking to
challenge an order requiring them to vacate land bought by them in direct
contravention of Clause 7 of the Bengal Eastern Frontier Regulation, 1873,
The issuc of citizenship was raised in a narrower context and was limited to
Section 6-A(2) of the Act. The Court [had] observed that the Chakmas in that
case, who were resident in Arunachal Pradesh, could not avail of the benefit
of Scction 6A of the Act which is a special provision for the citizenship
of persons covered by the Assam accord. Tn the present case, the Chakmas
are sceking to obtain aitizenship under Section 5(1)(a) of the Act, where the
considerations are entirely different. That section provides for citizenship
by registration . . . . (National Human Rights Commission x. State of Arunachal
Prudesh: para 17)

While the Chakma families in the Khudiram Chakma case sraked
their claims to citizenship on the basis of Section 6A, which applicd
solely to the state of Assam, the Chakmas who were represented in
the petition by the NHRC sought to register as citizens under scction
5(1)(a) of the Citizenship Act. Having been ‘resettled’ in the state of
Arunachal Pradesh for more than three decades (at the time of making
the petition), the Chakmas reminded the Government of [ndia of the
periodical guarantees ot citizenship that had been given to them from
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time to time. A public statement of such an assurance was first made in
a joint declaration by the governments of India and Bangladesh in 1972,
The claim to citizenship was, morcover, couched not merely in a desire
for legal membership; it was rather premised in the ‘protection’ which
this legal membership was to bring in its wake. Thus, the petiion which
was made to the Supreme Court by the NHRC following the complaints
it received from groups of Chakmas, the People’s Union for Civil
Liberties (PUCL), Delhi, and the Committee for the Citizenship Rights
of Chakmas (CCRC) sought to enforce the fundamental right to life
under Article 21 of the Constitution of ‘about 65,000 Chakma/Hajong
tribals ... being persecuted by sections of the ctizens of Arunachal Pradest (ibid.:
para 1) [emphasis added|. Both the government of Arunachal Pradesh
and the Central government were made respondents in the case.

The Chakmas had petitioned the NHRC informing it that they had
made representations for the grant of citizenship under Section 5(1)(a)
of the Citizenship Act, 1955 before their local Deputy Commissioners,
who had kept the decision pending.® In the meantime, the relationship
between the ‘citizens’ of Arunachal Pradesh and the Chakmas
deteriorated progressively, so much so, that the Chakmas complained
to the NHRC of the ‘repressive measures’ they were being subjected
to ‘with a view to forcibly expelling them from the state of Arunachal
Pradesh’ (ibid.: para 4). On 9 September 1994, the PUCL, Delhi, too
brought the 1ssuc of repression to the attenton of the NHRC, which, in
turn, wrote to the Chief Secretary of Arunachal Pradesh and the Hlome
Sceretary, Government of India, making ¢nquiries. On 30 September
1994, the Chief Sceretary of Arunachal Pradesh wrote back saying the
situation was totally under control and that the Chakmas were being
given adequate police protection. The Chief Secretary’s claims werc
challenged by the CCRC, which filed a representation with the NHRC
on 15 October 1994, complaining of continued persccution of the
Chakmas. The petition included a press report carried in The Telegraph of
26 August 1994, stating that the AAPSU had issued ‘quit notices’ to all
foreigners, including the Chakmas, to leave the state by 30 September
1995, threatening to use force it the deadline was not adhered to. The
NHRC treated the CCRC’s representation as a formal complaint and on
28 October 1994, issucd notices to the government of Arunachal Pradesh

2 This section describing how events built up to the filing of the Public
Interest Litigatdon (P11) by the NHRC is based on the judgment of the Supreme
Court delivered in this casc.
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and the MHA in the Central government, asking for their responses.
The MHA sent its response on 22 November 1994, ‘reaffirming its
[the Central governments| intention of granting citizenship to the
Chakmas’ (ibid.: para 7). It also assured the NHRC that Central Reserve
Forces had been deploved in response to the ‘quit notices” jssued by
the AAPSU and that the state government had been directed to ensure
the protection of the Chakmas. On 7 December 1994, the NHRC
issued directions to the two governments vet again to ‘appraisc it of
the steps taken to protect the Chakmas’ (ibid.). Both the state and the
Central governments ignored the directions sent by the NHRC and
did not send their responses despite repeated reminders. After several
months, on 25 September 1995, the state government sent what it called
an ‘interim responsc’, requesting for a period ot four weeks to file a
supplementary report, but did not eventually comply with the deadline
it had set for itself. The CCRC followed up by sending urgent petitions
to the NHRC on 12 and 28 October, impressing upon the NHRC that
there ‘were immediate threats to the lives of the Chakmas’ (ibid.: para 8).
On 29 October 1995, the NHRC came 1o the conclusion that the state
administration was acting in ‘coordination with AAPSU with a view to
expelling the Chakmas from the State of Arunachal Pradesh’ (ibid.: para 8).
Taking note of the delay that this complicity between the state of
Arunachal Pradesh and the AAPSU was causing, the NHRC became
apprehensive that its own cefforts ‘may not be sufficient to sustain the
Chakmas in their own habitat’ (ibid.), and decided to approach the
Supreme Court to scek “appropriate reliefs’ (ibid.). On 2 November,
the Supreme Courtissued an interim order directing the state government
to ensure that ‘the Chakmas situated in 1ts territory are not ousted by any
coercive action, not in accordance with law’ (ibid.).

While the immediate context precipitating the petition was the ‘quit
notices” served on ‘forcigners’ by the AAPSU, at the centre of the
conflict was the question whether the Chakmas had any claim at all to
Indian citizenship and to the right to residence in the state of Arunachal
Pradesh. The resolution of the question involved the constitutional right
of indigenous Arunachalis to the preservation of their culture, territory,
and resources from outsiders, and competing assertion by the Chakmas
tor the protection of their claims to citizenship.

As seen in the carlier discussion of the identification regimes put in
place for Bangladeshi migrants in Assam, the respective positions of
the government of the state and the Central government on the issuce
of citizenship for Chakmas were mutually antagonistic. The NHRC’s
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petition provided the occasion where these antagonisms were played
out in the course of the hearings in the Supreme Court. Significantly,
on its part, the NHRC stecred clear of this contest, by couching its
appeal not as an issue of citizenship which required legal resolution,
but as a human rights concern which was embodied in the right to life
guaranteed in the Constitution to citizens as well as aliens.

The position of the Central government, expressed in its response
in the Supreme Court to the petition by the NHRC, emerges from two
premises: (1) a reminder to the Arunachal Pradesh government of its
commitment to the resettlement of the Chakmas, which was made in 1964
after a negotiated consensus between the state and Central government,
and the Central government’s commitment to its international obligations
emanating from negotiations with the government of Bangladesh;
and (2) the legal intricacies and human rights concerns that the issue
inadvertently generated.

As far as the intergovernmental negotiations and agreements were
concerned, in 1964, after extensive discussions between the Government
of India and the NEFA administration, the Chakmas had been sent to
the territory which is, at present, the state of Arunachal Pradesh, for
their resettlement. The Chakmas had since been residing in Arunachal
Pradesh, having developed close social, religious, and economic ties with
the region, so much so that any move to displace or evacuate them from
their present habitat would have been both impracticable and inhuman.
Pursuant to a joint statement issued by the Prime Ministers of India and
Bangladesh in New Delhi in February 1972, the Central government
had conveyed to all the states its decision to confer citizenship on the
Chakmas, in accordance with Section 5(1)(a) of the Act. Moreover, the
Central government made it clear that the children of the Chakmas, who
were born in India prior to the amendment of the Actin 1986, would have
legitimate claims to citizenship.?” The Central government alleged that
the government of Arunachal Pradesh had been expressing reservations
on this account by not forwarding the applications submitted by the
Chakmas along with their reports for grant of citizenship as required
by Rule 9 of the Citizenship Rules, pteventing the Central government
from considering the issue of citizenship of the Chakmas. The Central
government suggested to the Supteme Court that it was in favour of a
dialogue between the state government, the Chakmas, and all concerned

2 1t may be noted that the Citizenship Amendment Act of 1986 restricted
citizenship by birth to those either of whose parents were Indians.
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within the state to amicably resolve the issue of granting citizenship
to the Chakmas while also redressing the grievances of the citizens of
Arunachal Pradesh.

Significantly, while the 1986 Amendment Act could not, as decided by
the Supreme Court in the Khudiram Chakma case, provide the ground
for conferring citizenship to Chakmas—who had, in the words of the
court, ‘strayed” from Assam—the Act also constrained the citizenship
by birth of their children born in India. The 1986 amendment, we
may recall, confined citizenship by birth only to those, either of whose
parents were Indian citizens. Thus, Chakma children born after the 1986
amendment became effective were debatred from citizenship, unless of

course the Chakmas were conferred citizenship.

The Arunachal Pradesh government’s response to the NHRC’s
petition was also based on two premises, rejecting the commitment to
citizenship for the Chakmas that the Central government demanded and
the allegations of human rights violations that the NHRC made. The
issue of citizenship, the state government argued, had been ‘conclusively
determined’ by the decision of the Supreme Court in the Khudiram
Chakma case, which the Arunachal Pradesh government had won
against Khudiram Chakma’s petition for citizenship under the amended
Citizenship Act of 1986 pertaining to Bangladeshi migrants. For the
state governient, the question of conferring citizenship on the Chakmas
was, thus, foreclosed. Consequently, in its opinion, the Chakmas were
not entitled to all the fundamental rights that the ‘citizens’ had, except
the right to life, which the state government contended it was adequately
ensuring by ‘providing the Chakmas with basic amenities” and ‘protecting
their lives and properties’. Moreover, the state government asserted,
since the Chakmas were ‘foreigners’, the state government was within
its rights to ask them to ‘quit’ the state:

... since the Chakmas are forcigners, they are not entitled to the protection of
fundamental rights except Article 21. This being so, the authoritics may, at any
time, ask the Chakmas to move. They also have the right to ask the Chakmas
to quit the state, if they so desire . . . having lost their case in this Court, the
Chakmas have raised a bogey of violation of human rights. (National Haman
Rights Commission v. Arunachal Pradesh, para 11)

Most significant in the response of the state government was its
assertion that its actions drawing from the above position (that the
Chakmas were foreigners and not entitled to all fundamental rights
and that the statc government had the right to serve the Chakmas the
notice to ‘quit’) had the mandate of the Constitution of India. Pleading
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helplessness at ‘the sui generis Constitutional position of the State [that]
debars it from permitting outsiders to be settled within its territory’,
the state government cited its ‘limited resources’, an economy ‘mainly
dependent on the vagaries of nature’, and lack of financial resources ‘to
tend to the needs of the Chakmas having already spent approximately Rs
100 crores on their upkeep’, and the refusal of the Central government
to ‘share its financial responsibility’, in support of its decision to make
the Chakmas leave the state:

. under the Constitution, the state of Arunachal Pradesh enjoys a special
status and, bearing in mind its ethnicity, it has been declared that it would be
administered under Part X of the Constitution. That is the reason why laws and
regulations applicable during the British Regime continue to apply cven today.
The settlement of Chakmas in large numbers in the State would disturb its ethnic
balance and destroy its culture and identity. The special provisions made in the
Constitution would be set at naught if the State’s tribal population is allowed to
be invaded by people from outside. The tribals, therefore, consider Chakmas as
a potential threat to their tradition and culture and are, therefore, keen that the
latter do not entrench themselves in the State. Besides, the financial resources of
the State without Central assistance, which is ordinarily not forthcoming, would
throw a heavy burden on the State which it would find well nigh impossible
to bear. In the circumstances, ... it is unfair and unconstitutional to throw the
burden of such a large number of Chakmas on the State. (ibid.: para 14)

Drawing upon its special ‘protected’ status in the Constitution, the
government of Arunachal Pradesh claimed to have followed a procedure
laid down in the Citizenship Act of 1955 and Rules of 1956, whereby the
local administration could exercise a considerable degree of discretion.
The procedure involved an application to the Collector of the area,
who ‘made necessary enquiries about the antecedents of the applicant
and after getting a satisfactory report forwarded the case to the state
government, which in turn forwarded it to the Central government’
(ibid.: para 13). In case, on enquiry, the report was adverse, the DC
would not forward it further. Thus, if the Chakmas had received no
response to their applications’ for citizenship, the state government’s
argument was that the lack of response was not because the application
was pending before the DC. Indeed, it argued, ‘the applications, if
any, made in this regard [would] have already been disposed of after
necessary enquiry’ (ibid.: para 15), concluding that the applications
for citizenship by the Chakmas would have received adverse response
and, therefore, not acted upon. Eventually, however, this basically meant
that the applications were not forwarded to the Central government and
the applicants themselves wete not communicated of any action.
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Significantly, the Supreme Court found discrepancy in the state
government’s present position claiming autonomy over matters of
citizenship pertaining to the state, on the basis of its special constitutional
position and the procedures prescribed under the Citizenship Act and
Rules, from the stand that it had taken carlier in its interim response
to the NHRC. Interestingly, in its interim response submitted on 25
September 1995, the Arunachal Pradesh government had washed its
hands of the matter, deflecting the responsibility and any blame, therefore,
to the Central government. “The question of grant of citizenship’, it
emphasized, ‘is entirely governed by the Citizenship Act, 1955 and the
Central Government is the sole authority to grant citizenship’ (ibid.). The
state government, it argued, has ‘no jurisdiction in the matter’ (ibid.).

Apart from the inconsistency in the state government’s position,
the Court also refused to accept the contention made by the state
government that there was no threat to the life and liberty of the
Chakmas guaranteed by Article 21 of the Constitution, and that it had
taken adequate steps to ensure their protection. The Court endorsed
the findings of the NHRC and the position of the Central government,
concluding that there existed, ‘a clear and present danger to the lives and
personal liberty of the Chakmas’:

... the NHRC recorded a prima facie finding that the service of quit notices and
their admitted enforcement appeared to be supported by the officers of the first
respondent [the government of Arunachal Pradesh]. . . . the first respondent
had, on the one hand, delayed the disposal of the matter by not furnishing the
required response and had, on the other hand, sought to enforce the eviction of
the Chakmas through its agencies . . . at no time, has the first respondent sought
to condemn the activides of the AAPSU.

- .. In the assessment of the Union of India, the threat posed by the AAPSU
was grave cnough to warrant the placing of two additional battalions of
CRPF at the disposal of the State Administration. Whether it was done at
the behest of the State Government or by the Union on its own is of no
consequence; the fact that it had become necessary speaks for itself. . . . after
the expiry of the deadline of October 30, 1994, the AAPSU and other tribal
student organisations continued to agitate and press for the expulsion of all
foreigners including the Chakmas .. . the AAPSU had started enforcing of
cconomic blockades on the refugee camps, which adverscly affected the supply
of rations, medical and cssential facilities, etc. to the Chakmas. Of course the
State Government has denied the allegation, but the independent inquiry of
the NHRC shows otherwise. The fact that the Chakmas werc dying on account
of the blockade for want of medicines is an established fact. After reports
regarding Jack of medical facilities and the spread of malaria and dysentery
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in Chalma settlements were recehved, the Uoon Government advised he
first respondent toensure normal supplics of ceseatial commodities 1o the
Chakma scrtdlement. On Scplcmlvcr 20, 19U the NAPSL, once again, pssued ;mr
whimaruny citng December 31, 1995 as the tresh deadhne tor the ousting of
Chakimas, This is ver another threae which the fiest respondent has not imdicared

how 1t Proposes to counter, filnd

Filaborating on the redevane rules governimg the procedure tor
obraining citizenship, the Supreme Court made 1t clear that unlike
the judement in the Khudiram case, which the ,\1‘L.mnc¥1:711 ]’r;m_lcsh
covernment presented to burtress s argument for denving aozenship o
the Chakmas, in the present case, the Chakmas were seeking citizenship
ander Seetion 3¢ 1) of the Act, wherce the considertions were entirely
different. This provision was of general appheanon and not Timited
to persons belongm to a specitic group as i the case of Scetion 6.\
This provision could, therefore, be invoked by persons who \\'crc.nul
citizens of India, but were secking citizenship by registration. Such
. applicavon could be made under the existng rules to the cuilyvvt”«n'
within whose jurisdiction the applicant was ordinarilv resident. “Fhe
collector was required w transmi cvery application recei cd by him o
the Central covernment through the state government or the Urion
Territory administration, as the case mav be, along with a report on
specttic matiers required under the different clauses ot the section.

The Supreme Court found 1t objectionable that the local ;ulmmlst.m‘
tion in Arunachal Pradesh dawrted the proceduie by rejectmg the appheanion
at the threshold™
Yot 1 is an admited fact tia atter recepr ot the application. the Depurs
Collector (DCT makes an enquiry and 1t the report is adverse, the DO refuses
ta torward the application; mother words, he rejects the application ar the
threshald and does not forward 11 to the Central Government. ... Teis obvious

Dhat I refusing 1o forward the applicauons of the Chakmas 1o the Central

Government, the DC s failing in his duty and s aso pravenung, the Centra
; . )

Government from pertorming its duty under the Aetand the Rules. tibid.

Revardine the chums of the Chakmas to citizenship, the Supreme

Pl = .

. i . : . Lo ]
Court retraced the trajecton of the migraton of Chakmas i 1964 from
Fast Pakistan/ Bancladesh o Assam, where they finst seirded, and then
moved to areas which now constituted the State ot Nrunachal Pradesh,
where, it argued, they faced persecunion and pos.\ll)lg‘;unnlnlxmnn‘
W hile the AAPSL was adamant about driving them out of the state, the

naehbouring states expressed thar unwillingness o aceept them. e

1 . . N ,‘.
¢ hakmas had indeed become “the no where people™
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They have senled there sinee the lase about two and 4 halt decades and s
raised the Tamilies in the swd Stare: Ther children haye marricd and they 100
have had children, Thus, o large number ot them were horn 1 the Stare selr,
Now it s proposcd 1o uproot them by foree The YAPSE Tas been QN INY, Ol
threars o torcibly drive them oat 10 the nctghbouring Stare which i wrn s
unwiliing 1o aceept them. The residents ot the ncighbouring Stare have also
threarencd to Kill them it they ey to enter their State, They are (hus sandwiched
between rwe torces, cach pushing in oppasire direction which can onhe hurt
them. (bid.: para 19;

It was by “virrue of their long and prolonged sty in the Stare” that
the Chakmas who had migeated 1o the state, as well as those borm in the
state, sought ciuzenship under the Constitution read with section 3 of

the Nets Allowing the petition, the Supreme Court 1ssued the following
dircetions 1o the government of Nrunachal Pradesh and the Cengral
goverament:

(13 The State of Arunachal Pradesh, was 1o ensure that the life and personal
Iibery of cach and every Chakma residing within the state was protecred and
any attempt 1o forcibly eviet or drive them out of (he State by arganised groups,
such as the NAPSU was repelled. The state government could requisition the
service ot para-military or police toree, and i additional forees are considered
necessary to carry out this dircctnon, i could request the Central government o
provide additional foree.

(2) The Chakmas shall not be cvicted trom their homes and shall not be
denied domestic life and comtort therin, except according to the procedures
laid down in the law;

{31 The quit nonces and ultimatums issucd by dhe YAPSU and any other
group amounted to threats 1o the life and liberiv of the Chukmas and shouid be
dealt with by the scite government in uccordance with faw

(4 The apphication made for regiseration as aitzen of India by the Chakmas
under Seetion 5 of the Act, shall he entered in the register muintained for the
purpose and forwarded by the Collecror or the DC who receives them under
the relevant rules with or without enquiry, 1o the Central government for its
consideration in accordance with law; even those application that had been
returncd would e called back or fresh ones obtained from the concerned Persons
16 he processed and forwarded to the Ceneral government for its consideration;

(5) While the applicarion of anyv inchividual Chakmas was being considered,
the state government could nor cvict or remove the concerned person from
his occupation/habitac on the ground that e was not a citzen of India, (ibid
para 21,

The debates on the IMDT Act and the processes leading o the
Supreme Courtjudument have shown that that the question otcitizenship

in Assam unfolded at two lavers, both of which articulated different
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vocabularies of relationship between the ‘population’ and the ‘state’.
The cultural politics of constructing an Assamese identity or Assamesc
cthno-space sought the rolling back of the hegemonic national-political,
by claiming difference and negotiating equal terms of reference with the
lndian nation-state. On the other hand, since this identity was based
on cohabirtation, it also involved a political articulation of citizenship
mediated by political institutions, actors, and processes; the meta-rules
that framed the norms of the political process and relationships, that is,
the Constitution; and institutions like the judiciary which interpret them.
At both these layers, the cxpression of the culturally and politically
autonomous selves produced the ‘constitutive outsiders™—the ‘residual
citizens’ who perpetually occupied the zone of uncertainty and suspicion
as ‘illegal aliens/migrants—whose identification and expulsion was
imperative for the nation-state. The articulation of citizenship as a
domain of differentiated universalism, therefore, remained elusive.

In the case of the Chakmas, who had migrated from Bangladesh in
the 1960s and were rehabilitated in Arunachal Pradesh by the Indian
government, the competing claims to protection by the Chakmas and
the Arunachalis generated distinct idioms of citizenship. The Arunachalis
drew on the promise which the Constitution made to them, assuring
them the right to preserve their culture, tertitory, and resources, as well
as protection against any claims to the same by outsiders, The Chakmas
too pressed a claim to protection of a different kind—the recognition of
substantive membership as citizens—which went beyond that afforded
by the legal category of a ‘refugee’ under the ‘care’ of the state. Unlike
the Arunachalis, who pressed the Central government to secure to them
differentiated citizenship which the Constitution guaranteed them, for
the Chakmas it was only as universal undifferentiated citizens that the
markers of a ‘migrant/refugee’ status and the liminal state of being a
‘no-where people™ could be erased.

Significantly, there is a correspondence in the relative positioning of
the Central government and the state government in the two cases. In
the debate on the Bangladeshi migrants and the judgment on the IMDT
Act, as well as on the question of the citizenship status of Chakma
refugees, the Central government asserted its authority to being the final
decision maker in matters concerning citizenship. The Supreme Court
affirmed this power of the Central government, against the averments

% Pamela Philippose uses the expression for Bangladeshi migrants in India
in general (Philipose 2009).
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of the government of Arunachal Pradesh, which in turn derived its
claims from the constitutional mandate pertaining to the special status
of Arunachal Pradesh and the anxieties among the Arunachali people
about the threat they perceived from the growing Chakma population
in the state. While the trajectory of the IMDT case brings out in sharp
focus the manner in which electoral configurations and considerations
determined the course of the case, the change in the ideological basis
of the state to a ‘security stare’ is evident in the judgment in the IMDT
case, where ‘dangerous’ and ‘disruptive presence’ of the ‘illegal alien/
migrant’ effectively ossified the borders of citizenship against whom the
community and its tetritory needed to be fortified. The Supreme Court
judgment construed the migrant as an aggressor whose identification
and expulsion was important for the restoration of state sovereignty.
There appear, thus, to be contradictory and contesting impulses withfn
the political space—reflecting an ongoing churning—and the processes
of institutionalization of these churnings as witnessed in the electoral
arena and in the domain of the state. However, the popular churnings
of the movement, as well as the modern mediating institutions like the
political parties, do not ground themselves in the emancipatory rhetoric
of equality and rights or the liberatory logic of the political space.
They seem to be guided, ultimately, by the imperatives of buttressing
the domain of the state, so much so that the ‘legal-formal’ (precision

standardization, and incorporation through norms, rules, statutes an(i
laws) and the ‘political’ (dismantling and rolling back of hierarchica’] and
.exclusionary norms) coexist in a precarious relationship which unfolds
in ways that has significant implications for the definition of citizenship
and the political community. While Bengali-speaking Muslims have
come to constitute a ‘suspect community’ not just in Assam but in the
rest of India, subjected to frequent dislocation, expulsion, or excision

of their names from the voters’ list (Roy 2008; Padhi 2007), there is

an o.ngoing tendency of shift in the philosophical and ideological basis

of citizenship, from civic and associational forms to a predominantly

.exclusivist ethnic definition of citizenship. While the Supreme Court

judgment, in particular, the justification given by it for scrapping the

IMDT Act, was one manifestation of the shift, a more enduring change

h.a.s been taking place, almost imperceptibly, in the legal framework of
citizenship in India. As discussed eatlier in this work, the Citizenship Act
of 1955 was an inclusive framework whereby every person born in India
at Fhe commencement of the Republic (26 ]anuar;* 1950) was an Indian
Citizen by birth. Commensurate with the Assam Accord, the Citizenship
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Amendment Act of 1986, which, as menuoned carlier, inseried Aricle
6\ i the Citizenship Act addressing the exeepuonal contests of ;\s_s;xm,
a1 amendment was also brought about in the categon of citizenship by
Birch. Pollowing this amendment, every person born in India would be
acitizen of India, onlvat cither of his/her parents was a citizen ot Tdia
at the tme of his/her birth, Descent from parentage of Indian oripin
became an overriding consideration, a trend which was to consummaie
with the Citizenship Amendment Act of 2003, Scetion 3, dealing T\‘ith
citizenship by birth as amended by the 2003 \et, subsequently provided
that citizenship by birth would accrue to persons born in India \\'hcrc;
hoth uj bis pareits are citizens of India; or one of his parents is a citizen of
India and the other is v an illeger] mizarant at the time of his birth” (Scetion
30, Citizenship Amendment Act, 2003). |
The Citizenship Amendment Act of 2003 and, again, of 2005,
rroducing the categon of the OCIT, was pcr]mps the most persuasive
statement of encompassment that could be envisaged, both as far as the
terms of citizenship arc concerned, as well as the possible unit of mem
bership. At the same nme, however, not only was the dc—rcrrimria)i/cd
and space-liberated notion of citizenship that the OCH signified dcccp—
Hive, it occluded the ideological shitt that was raking place in ciuzenship
Jaw simultancously, as the prnciple of jus sagumis or blood ties assumed
cquivocality, and cven relatve primacy, over the principle of jus m//,f.ur
hirth. 1'or, in 2003, we see alongside the rransnational/overseas Indian
citizen, the Shegal migrant figuring w the Ciuzenship Act, i the process
of making citizenship by birth exclusive and conditional. The imp]ic?l
tons of these changes on the constituent clements of citizenship, n

particutar social citizenship, will be discussed in the following chaprer.
I

3

‘Blood and Belonging’!

The Citizenship (Amendment) Act, 2003
and the Deception of De-territoriality

The ‘return of the citizen” (Kymlicka and Norman 1994 352) was
announced in the 1990s, 11 the context of the changed socio-historieal
rcaliticsofﬂnincrcasingl.\'g]r)l)nlizcd,inrcrdcpcndcm,nndintcr-conncc[cd
world, characterized by rransnational  migrations and multicultural
national populations rather than by bounded national communitics. The
period from the 1990s onwards has indeed seen a hicherto unprecedented
interest in the notion of citizenship, manifested in a spate of Wwritings
on the subject. A large proportion of these writings is embedded in
what may be rermed the globalization framework, which alludes to the
changes that are specific to the late twentieth century, in particular,
globalization of cconomy; the unprecedented large-scale movement
of populations, especially workers and refugees; aisplacement ot class
politics by identity politics; and the world-wide Aow of culture, images,
and information tollowing the caraclysmic cffects of technological and

economic expansion. These changes, the writings argue, have brought

"The title of this chapter borrows from the dide of Michael lgnaticffs hook,
Blood and Belonging: Journeys into o N N atissalism (| 993). Making what he calls six
j()Llrn("\'.\ o new natonalisms of Croatia and Serbia, € sermany, Ukraine, Quebeg,
Kurdisran, and Northern Treland, [ernatieft states that modern nationalism i< a
language of “blood” in so faras itis a call 1o one’s deepest inherired attachments,
which may expressitself in cthnie cleansing, It1s also a language of helonging,

which may manifest itself in a “call 1o come home',
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into existence conditions which have neeessitated the displacement of
rwo categories that had hitherto been the core of the theory and practice
of citizenship, namely, the adiridial as the bearer of rights and the wation.
state as the territorial unit of membership and citizenship identty. This
global moment of citizenship has madc way, they arguc, for multicnltural
and world or transnational ctizenship.

Alongside these claims of transnationality and globality of citizenship,
however, there may be identified a dissonant note expressed in the
lament and anxicty over a ‘erisis” in citzenship. The lament of crisis
is evident nor only in some writings on global citizenship, buat also in
state practices, which, perhaps more vehemently than ever before, have
striven to reinforce nation-state boundarics, restricting the inflow of
forcigners, immigrants, and refugeces. Citizenship itself gets defined 1n
exclusionary terms and emerges as the bastion on which the nation-
state asserts its sovercignty and fordfies itself against the *hordes of
starving people’. More significant, however, is the manner in which
transnational citizenship gencrates uncase and apprehensions in specific
national locations. Scen as precipitaung a “dualin” in citizenship in the
‘host” country, transnational citizenship gencrates anxicties around
the weakening bonds of community identity and social solidarity that
make for robust citizenship. More signiticant, however, is the ways
in which what appears to be an ‘opening up’ of narrowly defined
territorial citizenship through an introduction ot extra-territoriality is
the simultancous ‘closing of ranks’, with citizenship by birth giving way
to citizenship by descent.

In this chapter, we shall look at the most recent amendments in
the Citizenship Act, that is, the Citizenship (Amendment) Acts of
2003 and 2005, which introduced the category of Overscas Indian
Citizenship (OCH. While mapping the legal-political processes leading
up to the amendments, this chapter will examine the manner in which
legal recognition of the category of overseas citizens of India was
accompanied by a consummation ot the association of ciizenship
with blood ties and descent, and a corresponding trajectory of
disenfranchisement, dispossesston, and illegality of the migrant. It
will aJso show how the claims to de-territoriality of citizenship arc
deceptive and that this deception is confined not only to changes in
citizenship laws in India, but is a global trend where claims to inclusive
and border-free citizenship arc accompaniced by closures. The chaprer
will look, in particular, at the Supreme Courtand High Court judgments

on the question of the legaline of Sonia Gandhr's cirizenship to bring
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out the contradictory wavs in which the question of belonging unfolds

in legal and political practice.

THE DECEPTION O DE-TERRITORIALITY

The Citizenship (Amendment) Act, 2003 introducing the category of
the OCL may ar one level be seen as perhaps the most persuasive state-
ment of encompassment,” both as far as the terms of citizenship are
concerned, as well as the unit of its membership. At the same time, how-
ever, as the tollowing discussion shows, not only is the de-territorialized
and spacc-liberated notion of citizenship that the OCI proposes decep-
tive, it has occluded the ideological shift that has been mking place in
citizenship laws simultancously, as the principle of jue cangnnic or blood

“ties has assumed equivocality, and even primacy over the principle of
i solrs or birth.

The Citizenship (Amendment) Act of 2003 introduced a version of
dual/transnational citizenship for persons of Indian origin, in the torm
of ‘Overseas Indian Citizenship”. Under the amended Act, an OCT s
a person who 1s ot Indian origin and citizen of a specified country, or
was a citizen of India immediately before becoming a citizen of another
country (mentioned in a specitied list), and is registered as an OCH by
the Central government. Prima facice then, as was also being claimed by
politicians across the board while debates on the OCI were taking place,
the OCI embodics the conjuncture of globality and transnationality
of cinzenship. Yer, the claims of a universalized de-territorialized
citizenship are traught with closures, some of which had their origins in
the moment of the commencement ot Indian citizenship. As mentioned
betore, the category of Cillegal migrant’ makes an appearance in the
legal code of citizenship simultancously with the overseas citizen, and

both arc embedded in a notion of citizenship which has, at its basis,

> The logic of encompassment, as explained in the introductory chaprer,
works in a wayv so as to resolve the contradicton berween abstracr universalism
and difference, posed by a critical theory of citizenship (Werbner and Yuval-
Davis 2005: 10). Encompassment may be scen as a condition of” progressive
untolding of universalism as a transcendental value. In order 1o be truly demo-
craric, universalism has to take into account difterentiallv locared individuals and
groups, and relocate itself as a framework of relationships and processes that
recognize difference rather than denv or climinaie them. The logie of encom
passment may then be seen as a progressive opening up of democratic spaces,

as transcendental inclusive values hecome more firmhyv entrenched o address

and overcome social closures.
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ethnic-cultural-blood and kinship relationships. This is evident frorr.l the
manner in which citizenship by birth has been pr()gressivetly restricted
through subsequent amendments in the Ciﬁzensblp Ac.t 'm’ 1986 and
2003 and made conditional and contingent on Indian ‘origin’. . .
The Citizenship Act of 1955,ina manifestation of the most inclusive
possible framework of citizenship, laid down that every pers.on born
in India on or after 26 January 1950, with some minor exceptions, was
to be a citizen of India by birth. However, from 1 July 1987, that is,
the date of enforcement of the Citizenship (Amendment) Ac.t, 1986,
which followed the Assam Accord, every person born in India coulfi
be a citizen of India only if either of his/ her parents was a citigen of I‘m.iza
at the time of his/her birth. Descent from parentage of Indian origin,
thus, became an overriding consideration (Rodrigues 2005: 221-2).
Simultaneously, we may recall from discussions in the previous chapter
that the citizenship status of a large number of immigrants—those who
came before 1966 and those who came between 1966 and 1971—was
‘oraded’ so that those who had entered Assam between jamearyb 1966
and 25 March 1971 were disenfranchized for 10 years, to live in the
state under conditions of deferred citizenship, and those who came after
25 March 1971 would be construed as illegal and deported. In 2003, we see’
alongside the transnational/overseas Indian citizen., the ‘1ﬂ§gal migrant
figure in the Citizenship Act in the provision relatmlg to cmze.nshlp b)v
birth, making it exclusive and conditional. As menno'ned c;érher, \?vhlle
Section 3 following the amendment in 1986 dealing with ‘c.mzens'hlp by
birth’ provided for Indian citizenship to every perso‘nlbom in lnc‘ha after
26 January 1950, if ‘either of whose parents [was| a citizen of In'd'la at the
time of his birth’, the Amendment Act of 2003 restricted citizenship
by birth to a person born in India only where ‘both of his parents are
citizens of India; or one of his parents is a citizen of India and the oth?r
is not an illegal migrant at the time of his birth’ (Section 3C, Citizenship
(Amendment) Act, 2003). . .

The OCI may be seen as embodying several competing and d1§sonant
strands of citizenship practices. One of these would explain'/]ustlfy (?CI
as part of a global tendency towards transnational citiz.enshlp, stemming
from the premise that the institution of citizenship as terrltorl:‘llly
inscribed had changed owing to rapid movements of populz.ltlon
and burgeoning notions of international governance and reglo'na]
cooperation. Seen in this way, the OCI may be seen as an encompassing
moment since it transcends the limits imposed on citizenship by the
territorially bounded membership of nation-states. The OCI may also
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be seen as an attempt by several governments, especially those which
have integrated into the hierarchical world economy as “fast developing
economies’, to reach out to their diaspora in various ways, not least by
opening up for them avenues of investment in their countries of origin.
Yet, the OCl is only apparently transcendental citizenship, since even as
itlifts the exclusion from Indian citizenship which the assumption of the
citizenship of a foreign country brought to a P10, it has continued the
foreclosure for those who had made the choice of opting out of Indian
citizenship in preference for Pakistani citizenship. Not only has the OCI
sustained the original contexts of nation-state citizenship framed at the
time of Partition, it also manifests the dominant political and ideological
contexts of Hindutva within which the category was made effective,

* the official process of instituting the category having been completed

by the BJP-dominated NDA government. As the following discussion
will show, the overseas citizenship of India was marked as Hindu, since
persons of Indian origin, wherever in the world they were, were seen as
having an inextricable association with their pamya bhumi, India.®

The Citizenship (Amendment) Bill of 2003, which first articulated
the category of the OCI, followed the recommendations of the report
of the High Level Committee on the Indian Diaspora. Headed by
L.M. Singhvi, the Committee was set up in August 2000 to suggest the
framework facilitating interaction with the Indian diaspora and their
association with India in a ‘mutually beneficial relationship’.* While
emphasizing their vast numbers (‘estimated to be about 20 million’) and
their wide distribution across the globe, the report carefully underscored
the common identity of the diaspora: “They live in different countries,
speak different languages and are engaged in different pursuits. What
gives them their common identity is their Indian origin, their cultural
heritage, their deep attachment to India’ (Report of the High Level
Committee on Indian Diaspora [henceforth RHLCID] 2002: v).

It is significant that Overseas Indian Citizenship is referred to in
the report as a ‘new’ setubandpan® in other words, a bridge, which is

? The eagerness to include non-resident Indians (NRIs) or PIOs residing
abroad has been a continuous feature of the Hindu Right and especially the
Vishwa Hindu Parishad (Van der Veer 1996: 126; Deshpande 2003: 80).

* The Committee was set up on 18 August 2000 and submitted its report on
8 January 2002.

? The reference to an older setubandhan may, pethaps, be to the bridge pur-
portedly built by the Hindu God Ram across the sea to reach Ravar’s Lanka.
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presented as a metaphor for emotional bonding and u»xlrur;\\ b‘:lclig
linkage. This sctubandhan, the report m.\'ui tails to reiterate, 1.\'»111
cffect the affirmation of an existing/contnuing natural bond, which
the acquisition of citizenship ot a forcign country ;m’dﬁhc suhscqucnl.
renunciation of Indian citizenship has failed to excise. The report seems
to disproportionatcly emphasize, theretore, the ‘cmoti_(mnl n.ccd.s’ <‘»r the
diaspora as the primuary justitication for dual c1r?zcnshlp, r;ll'\'mg paims T)
dispel the noton that the OCT may have anvthing 1o do with matenal/
CCONOMIC INterest

We do not wish to advoctie dual nationality onlv for di:l\'pumvrcmirrf‘mcc.\
important though thev are o India’s dc\'clupnmnr:..A The prinqp;il mfumzlk
of the demand of the diaspora for dual citizenship, however, 18 scnrlmgrmz\l
and psychnlugic:xl, a consideration which commends i.rfclf r‘() the (‘,()mm][‘w%'
in the same measure as do social, cconomic and political factors (R 1D

2002: 510).

That the diaspora ‘vearns’ for close emotional ties n}nd ‘1?ccds’ them,
is a constant refrain: <[Thev] have taken up the nadonaliey of the cnun.tm_'
of their domicile but look upon their [Indian| passports with nostalgia’.
"That such unhappiness and sadness s a manifestation ().f.n_'.nu_ml ,;mvd
incxtricable ties, deeply embedded 10 a ‘continuous civilization’, ts
stressed repeatedly. Under the heading *Culture’, the report notes the
‘decp commitment to their cultural identtey [that] l};zs m;'mecstcL.l n t.h-Lv
component of the Indian diaspora, the members r>f the d@spora 1(-]c11t1r§
with Indians, cqually the inherirors of the tradinons ot a -cuntl.nu(.)us
civilization™. The emphasis on continuite paves the ground for bringing
the second generation of overseas Indians, that is, those \\_‘h() were not
born in India, within the purview of overseas citizenship, tor
perperuating and cementing the Bnks of the rounger ;;c-n_cr;uioq ot {lh‘C
diaspora with Indiu as thev will be keen to keep in touch \\'nh_thc]r cle ers
in lndia as well as relare to their roots .. The members <_>t the Indian
dinspora are naturally keen 1o pass on their \'va\uc svstems, which have been
4 reason of their success to coming generations, and they \\"f.)uld welcome
our countrys support in this endeavour. India should also imnare meisures
(o ensure that the diaspora’s pride and taith in it are srrengthenced, which
would inter alia reviralise ies internal development (bid: 511).

Tnterestingly, thedebatein Parlamenton the Civizenship { \nwndmcm)
BBill, 2003, Lﬂll]cr the NI government, saw a reiteration of this

cmotional link and the diaspora’s desire for closer ties. While moving the

motion for amendment of the Citizenship Aet in the Rajva Sabha atier

ivi . arli TLAry N 1 ) ittee on the
receiving the report of the Parliamentary Standing Commit
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Bul, LK Advant, then Minister of | Tome Aftairs, justiticd it not onl on
the grounds of the warm ties the diaspora “continue to have with India
and Indian culture’, bur also as a measure to bring the ‘diaspora closer 10
themselres and to Indyd’ © Manmaohan Singh, then leader of the Opposition
in the Rajva Sabha, was quick to point out that the first steps 10 this
dircction were acrually taken under the Congress government in 1995,
when LML Singhvi was the Indian Hligh Commissioner to the United
Kingdom. e too emphasized emotional tics, which were made 1o
appear as primary cven while presenting the diaspora as ‘a great national
reservolr’, whose “knowledge, wealth, experience and expertise’” could
‘be tapped for the [country’s| benetit’. That cconomic considerations
were not secondary, though never allowed to take the foreground, is
“revealed from the fact that the Singhvi Committee recommended the
setting up of Special Eeconomic Zones (SEZs) exclusively for projects
to be undertaken by OCls, PLOs, and NRls.

Surprisingly, atter the tribute to the expanse, numerical strength, and
cultural cohesion of the diaspora, the Singhvi Report chose to confine
the universe of Overseas Indian Citizenship specifically to certain
North American, Furopean, and Australasian (Australia, New Zcaland,
Singapore, and ‘Thailand) countries, compelling the observation by
Fatima Mcer, a member of the African National Congress, that the OCI
as articulated by the Singhvi Committee was nothing more than *dollar
and pound citizenship’.> The Singhvi report justified limiting the OCI
to a few countries on the grounds that the sense of loss on giving up
their Indian citizenship was more aggravated in this set of the Indian

“ He recommended observing 9 and 10 December as Pravasi Bharativa
Divas, the first such event having already heen organized on those davs in 2003,
Incidentally, 9 December is svmbolic of ‘return’, associared with Gandhi's
return that day from Sourh Africa (Debares in the Rajva Sabha, 19 December
20035,

" Stanng that the diaspora could be involved in the devdlopment of such
zones, the commitiee report held that a dedicated single-window to provide
consultancy services for overseas Indian invesiors wis imperative for the success
of this measure, and address issues of delays and procedura) lapses, "SIFZs for
NRIs mooted’, T indn Busisess | 21,9 January 2002;  PAL: Lssuc of dual citizenship
resolved’, Trbune, 9 lanuary 2002,

¥ Tadma Meer made this observation at the first Pravasi Bharativa Divas
convention on 9 January 2003, V'S, Naipau) was also among the fiest to raise the
issuc of discrimination when the OC] was confined (6 a select group of “rich’
countrics. Sce Rammuanohar Reddy, *Cinzenship with Dollars and Pounds®, ! lindn
Sunduy Muagazine, 1) January 2003,
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diaspora: ‘those ate highly developed countries. It is to these countries
that the migration of Indians took place after India became independent
(RHLCID 2002: 528) [emphasis added|.

While the Singhvi Committee chose to limit the ambit of Overseas
Indian Citizenship to the highly developed countries, where migration of
Indians took place after independence, the modern history of migration
from India actually began with the colonial petiod. The thrust on having
independent India as a cut-off petiod, left out substantial sections of
those who had migrated as indentured labour to plantation states of the
British empire. The thrust on economic nationalism and the idea that an
NRI population was an economic resource came in the 1980s, especially
in response to the ‘middle class success stories’ of Indian immigrants in
the West. Thus, the 2003 Act excluded earlier generatons of migrants
to the Asia-Pacific and to the Caribbean, as well as gulf migrants,
choosing to recognize some forms of migration over others (Abraham
2003: 52—4). The excision of the colonial history of migration is evident
from the manner in which the Singhvi Committee, while emphasizing
the deterritorialization which the category of overseas citizenship was
to bring, ventured also to invert the logic of imperialism. Stressing the
completely transformed contexts and nature of the present day movement
of population, from that which took place in the colonial context as
subservient labour or colonial subjects, the Committee declared: ‘the
Indian diaspora spans the globe and stretches across all the condnents. It
is so widespread that the sun never sets on it’. RHLCID 2002: 2) [emphasis
added]. A substantial secon of the Singhvi report also discussed the
heightened security concerr .~ ~ving terrorist attacks, especially that
on the Indian Parliament building on 13 December 2001. This weighing
of economic benefits against security concerns was resolved by leaving
out the ‘Muslims’ from Pakistan and Bangladesh (Abraham 2003: 54).

A Bill to amend the existing Citizenship Act was introduced in the
Rajya Sabha on 9 May 2003 and subsequently referred to the Standing
Committeechaired by Pranab Mukhesjee. The Citizenship (Amendment)
Act, 2003 made several amendments to existing sections and inserted
sections 7A, 7B, 7C, and 7D, entitled ‘Overseas Citizens’, dealing with
the definition and registration of overseas citizens,? conferred specific

® The Act provided that the Central government could, on applicaton, reg-
ister any PIO as an OCI if that person was from a country which allowed. Flual
citizenship. A P1O was, in turn, a citizen of another country who (1) was a citzen
of India on 26 January 1950 or at any time thereafter; (2) was cligible to become
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rights to them, while also identifying the rights that did not belong
to them, and the conditions under which their registration could be
cancelled. It is worth reiterating that while defining eligibility and what
constituted Indian ‘origin’, the Act retained the contexts of Partition
and the excision of those who had become Pakistani citizens (and later
Bangladeshis). An amendment to the Citizenship Act, 2003, through
an Ordinance issued in June 2005, allowed the scheme to cover P1Os
in other countries as well-—those who had emigrated after 1950 and
were living in any country other than Bangladesh and Pakistan. The
decision to extend the status to other countries is significant, since in
2005, the overseas Indians sent remittances to India of an estimated
21.7 billion dollars, more than what China (21.3 billion) and Mexico
(18 billion) received. More than half such remittances were by Indians
based in West Asia, with Kerala being the single largest beneficiary.
It was only later, though, that the government announced a few
measures to reach out to this large category of low-level, semi-skilled
labour in West Asia, including easing of remittances facilities and the
assurance of extending legal help to distressed workers and women, as
well as the promise of granting voting rights, as overseas workers in
most countries in the region are not accorded naturalized citizenship
rights.!’ The Citizenship (Amendment) Act, 2003 and the Citizenship
(Amendment) Act, 2005 provide for a variant of dual citizenship, since
it does not provide the overseas Indian with an Indian passport, but
with an overseas citizen card. At the fourth Pravasi Bharatiya Divas in
Hyderabad in January 2006, the first two Overseas Indian Citizenship
cards were distributed.

It is significant how the amendments of 2003 and 2005 fit into the
discourse of transnationality associated with the promise of becoming
an encompassing moment characterized by freedom from spatial
constraints. Yet, not only is its assurance of transnationality suspect, but
the promise of encompassment that the OCI seems to make is deceptive.
Part of the deception, as clear from the above discussion of the Singhvi

a citizen of India on 26 January 1950; (3) belonged to a tertitory that became
part of India after 15 August 1947; (4) is the child or grand-child of a person
described above; and (5) has never been a citizen of Pakistan or Bangladesh.
Overseas Indian Citizenship does not entitle people who have acquired foreign
nationality to retain their Indian passports.

'" See the editorial notes in Economic and Political Weekly, entitled ‘Overscas
Indians: Citizenship and Other Rights’ (2006: 172-3).
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Committee report, emerges from the unconcealed cultural marking of
the OCI status. The deception of transnationality is accentuated by the
fact that the introduction of the OCI in the Citizenship Act interlocks
with a consummation of a process of continuous unfolding of closures
in the Act, which restrict citizenship by birth, a process that began with
the 1986 amendment.

DUALITY OF CITIZENSHIP

While announcing the recommendations of the Singhvi Committee
and the proposed introduction of a new category of the OCls in
the Citizenship Act, the then Prime Minister Atal Behari Vajpayee
had declared: “We are in favour of dual citizenship but not dual
loyalty . . . Indians setted abroad should also have loyalty to those
countries’.!" Later, the Parliamentary Standing Committee did away
with the requirement of an oath of allegiance for an OCI, arguing
that allegiance to the Constitution could not be divided and the
requirement would create problems with their primary citizenship.'?
In many ways, the statement by the Indian Prime Minister and the
argument by the Standing Committee capture the anxieties that are
invoked by transnational, dual, or multiple citizenships. The invocation
of a state of primary belonging and membership based on ‘blood’, and
the possibility of seeing this membership independent of patriotism
and loyalty to the Constitution which alludes to the civic elements
of citizenship, has a significant implication. 1t allows for envisioning
a benign, non-threatening state of dual citizenship or transnational
memberships, where a citizen can inhabit two worlds simultaneously,
without causing any friction in the terms of membership which are
demanded by each. Of these, if one were to recall the argument in the
earlier section, it is the ‘natural’ and ‘constitutive’ world which offered
back-linkages with the country of origin, whether in terms of rituals,
practices, values, relationships, and family ties, and even in the idea of
the ‘home’ country that was carried to the new lands. The assumption
that this constitutive world could exist autonomously, juxtaposed onto
the new world of ‘primary residence and work’, with each world calling
for a different measure, content, and expression of belonging, has
opened up the possibility of seeing the overseas citizen as inhabiting
two worlds simultaneously without one impinging on the other. On

' “PM: Issue of Dual Citizenship Resolved’, Tribune, 9 January 2002.
12 Report of the Parliamentary Standing Committee 2003 para 7.0.2, p. 13.
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the other hand, the impossibility of compartmentalization of dual
citizenship into apparently non-abrasive and friction-free worlds of
affective belonging and belonging determined by work, respectively, has
precipitated the ‘crisis in citizenship’ argument broached earlier in the
discussion. Significantly, the ‘crisis” in citizenship which has been seen
as emerging from ‘duality’ of belonging and a subsequent weakening of
bonds of solidarity and allegiance to the ‘host’/‘adopted’ countries ‘of
work’, has been addressed through amendments in citizenship laws in
those countfries. These amendments, quite like those in India, follow a
trend towards congealing of ethnic bonds for the promotion of ‘solid’
citizenship.

Thus, the debates on citizenship in western countries over the
last decade have shown that citizenship has increasingly become
a vexed issue. Moreover, much of the strain on citizenship is seen
as emanating from immigration as well as the expansion of the state
through political and economic cooperation into regions with different
cultures and experiences of citizenship. Most of the western countries
have patticular historical trajectories of citizenship and they pledge
adherence to distinctive ‘models’ of citizenship. This is retlected in the
claims to different defining characteristics of their citizenship ethos and
institutional practices of citizenship, as also the manner in which they
articulate or regulate transnational/dual citizenship. Yet, these claims
to different models are not free from ambivalence. For example, the
United Kingdom, despite its claims to multicultural citizenship, which
is often counterpoised to the ‘impersonal’ public space in France, finds
display of religious identity in public institutions equally difficult to
grapple with. Moreover, ‘culture’ in all models may be acceptable so
long as it entertains and can be exoticized without being considered
equal. Not surprisingly, multicultural societies, while trying to come to
terms with their post-colonial present, continue to mark out cultures
as ‘different’, denying them not just coevality, but also differential
treatment in state policies and citizenship practices, particulatly those
pertaining to immigration."?

The “crisis’ strand in the debates surrounding citizenship in receiving/
host countries refuses to see dual citizenship as merely a liberal statement

'* The linking of arranged marriages and forced marriages in a study con-
ducted by the Home Office in the United Kingdom, and the policy decision to
increase spouse visa age, for cxample, has been scen as affecring South Asian
communities.
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of choice limited ro the relanvedy harmless or frivolous tssue of wha
passport a person may want to travel on. It emphasizes, instead, the
significance such choice holds for an immigrant and the raniticarions
it may have on transtforming the institution ot ciazenship, All crisis
arguments stem, theretore, from the premise thar the institution of
cinzenship as ternrordally inseribed has indeed changed owing to rapid
transnational movements of population and burgeoning notions of
international governance and regional cooperation. There are, however,
different perceptions of the manner i which the ensis is making itsclt
manitest. Some strands have argued that citizenship of more than onc

state, including limited-rights citizenships in international and regional

cooperative groupings and organizations, all of which transcend
territorial imits of the state, have presented a challenge to the space of
the state as the exclusive, necessary, and sufficient domain of citizenship.
On the other hand, these challenges scem to arouse concern not only
because thev dislodge the state from being the exclusive spatial unir of
membership, but also because these parallel and plural membecrships arc
perceived as diluting the exclusive allegiance the nation-state hitherto drew
from its members. The growth of dual citzenship, in particular, 1s scen as
representing a major historical transformation whereby citizenship goes
bevond exclusive allegiance to what has been called ‘effecrive nationality’,
advocating the principle of tes to the land, rather than family and blood,
as a more efficient and just principle of citizenship."

While the anxiety around the issuc of divided allegiance and loyaln
have become more intense in the conjuncture of globality, especially when
associated with so-called issucs of global risks, for example, rerrorism
and the branding of certain communities as ‘suspect’, it 15 Interesting to
sce how the concerns figured earlier, in the ‘extraordinary’ context of the
First World War, over the question of dual citizenship that Americans
of German origin could claim by virtue of the German Imperial and
state Citizenship Law, which came into effect on 1 January 1914, In
1913-14, the new German legistation gave legal recognition to what may
be seen as perhaps the first articulation of dual citizenship. In keeping
with jus sanguinis and ethno-cultural belonging as the phitosophical
basis and practice of citizenship in Germany (Brubaker 1992; Green
20003, the citizenship law lav down that German ciuzenship is not tost

or terminated by naturalization in another country, if previous conscent

" The expression “effective nationaliny” was used by the legal scholar Kim
Rubenstein. Sce Saskia Sassen (2003 tor details.
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to rerain it bas been obtained from competent Germuan authorities,
betore applving tor o ‘foreien citizenship”. Writing in the context of the
Cirst World War, responding especially to the implications of such a
law, David Hill, the author of an arncle published in April 1918 in the
American Journal of Liternational Tan, gives centrality to “single allegianed”
as a coustituent element of citizenship in exchange for protection by
the state. By willing to permit citizenship to continue in the country of
ongin, even when an additional citizenship had been acquired in another
country, and recognizing that naturalized citizenship of a foreign country
was compatible with citizenship of native country, the law gave what
Hill called ‘a news interpretation to cidzenship’, ‘contrary to the generally
accepted idea ot a single allegiance’.” FExamining what the new legal
interpretation would mean tor the institution of citizenship in the Unired
States, particularly that ot American citizens of German origin, the author
argues that "\ “German American™ is a political impossibiliny’:

A choiee, free from all ambiguiny, must be made, or cinzenship doces not exist
at all. 1o protess 1o be borh German and American is an act of equivocation

that obscures the claim to be an American citizen in any aceeprable sensc. (11

1918: 361)

ltis notsurprising that the ofter of dual citizenship through the retention
of German citizenship in the extraordinary context of the First World
War should have heen seen by Hill as retlecting the military rationale
ot Germany, "as a scheme for obscuring and contusing the obligadons
of citizenship” (Hill 1918: 360). tixtending the argument of the political
impossibility of being a German Amcerican, the author explores the risks
emerging from the possibility of a person retaining German citizenship,
even while expressing the intent of becoming 1 naturalized citizen of the
United Srates. Since the retention ot German citizenship is something
which was not required to be made pubiic, the information may not be
divulged deliberarely. The German American may, therefore, ‘possess
and exhibir American naturalizaion papers, and may at the same time
possess and concea/ 2 German certificate of citzenship’, making his
loyaley suspect (ibid: 362). Signiticantly, tollowing this line of argument,
the assumed concealment ot German citizenship is scen by the author
as preparing the ground tor and jusatving the denial of state protection

for the concerned citizen. Protection, the author suggests, is the promise

P See David Javae Hill (1918 356-063) for details of the discussion around
dual citizenship and citizenship by naturalizarion.
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made by the state in return for exclusive and unequivocal allegiance: “The
rcl;mrion( implics a reciprocal obligation, on the one side to serve and on
the other to protect. This obligation would be nullified entirely by
double allegiance, in case the aims and interests of the two countries to
which allegiance is owed should conflict” (ibid: 360).

Within  Germany, however, dual citizenship/nationality  and
citizenship by naturalization, both of which pertain to persons \\fh(). are
not of German origin, arouses intense political passions and conflices.
Despite large-scale immigration over the past chcndcs‘ Germany’s
citizenship policy has been especially restrictive, with the result that
children of non-citizens born in Germany remain non-Germans
unless admitted to citizenship through naturalization. Signiticantly,
as scen in the discussion in the previous section, this resonates in the
contemporary changes in Indian citizenship. In 1999, (;Srmﬂn_\‘ saw
the passage of its first immigration law since 1913, the first ever to
embody principles of jus solis. German citizenship laws have, however,
remained steadfastly opposed to dual citizenship and, like India, make
the acquisition of citizeaship through naturalization dependent on the
applicant’s renunciation of his/her previous citixcnshlp.”’ ;\rgumcnfs
against dual citizenship are gencrally made on familiar gr(nunds‘—fth’(lt it
would generate ‘conflict of lovaley’, ‘hinder successful integration’, and
create ‘legal uncertainties for the dual citizen’!” shile ‘unfairly favouring
dual nationals over wormal citizens ! 4

In countrics that have accommodated dual citizenship in their Laws,'”
that is, have allowed their ¢itizens to hold citizenship of other countrics,

there has been, in recent times, 4 growing concern with what is seen as

0 See for derails Simon Green (2005). In his article on the ‘Polirics of Dual
Nationalitv in Germany™, Green analyses the political, cultural, and electoral fac-
tors undcflymg the opposition to dual drizenship in Germany. He argues that
Germany, despite liberalization in its civzenship Jaws since 1()‘)‘_), dﬁlscoumgm
naturalization and continues to operate thereby m a broadly exclustve framework
of atizenship.

" Such uncertainties mav arise, it is argued, in inheritance law, over consular
protection, or regarding national service, which may be only partially covered
by bifateral agreements. )

A person holding dual or mulniple citizenship, it 1s argucd, s men'l‘\ ad-
vantaged over the ‘normal” single passport holding ¢nizen, who, .Llnlll\L‘ rhc dual
citizen, docs not enjov the privileges thar acerue from being a citizen ot morc
than onc country.

“This form of dual citizenship is different from thar which has been
introduced in India through the 2003/2005 amendment. The notion of dual
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degeneration in a strong basis of citizen solidarity. Lamenting the *‘decline
of national citizenship’ in the United States, a Working Paper by David
Abraham (2002) submitted at the Centre for Comparative Immigration
Studies in California compares citizenship regimes of USA and Germany,
while making a case for ‘citizenship solidarity” akin to the German model.
Analysing the changes in the nature of citizenship in the United States
over the last three decades, the author points at the shrinking gap between
‘aitizen’ and ‘resident alien’, which, while indicating an casicr access to
American cttizenship, was matched, however, by an overall decline in the
content of citizenship. Unlike Germany, which would rather have large
numbers of resident aliens and guest workers with limited rights than
admit them to full citizenship, in the United States, the author argues,
“entrants o the country ‘have long been presumed to be on the road to
citizenship® (Abraham 2002: 28). Admission to citizenship is facilitated by
“a thin equal protection and mostly negative rights model of citizenship’,
comprising individual autonomy, legal cquality, social mobility, equal
protection, and anti-discrimination. These terms of inclusion weaken the
solidarity aspects of citizenship, by paving ‘little attention to the thin fabric
of social and political rights’, and trving merely ‘to create many jobs and
keep them relatively open to international labour’. Significanty, while
making a case for moving towards a thick and solidarity-hased modcl
of citizenship, the aurhor identifies two aspects of German citizenship
which he considers worth emulating: social integration through schooling,
which would enable children to ‘develop important bonds and feclings
ot identitication with Germany and the German way of life’; and « welfare
state guided by the distributive logic of cosure, not of marker state openness, ‘to
take care ot'its own ... a kind of safe house in which to shelter members
from the outside world”.
Another set of articles, which, while makiog a case for solid citizenship,
presents a tramework for more ‘complete” integration of immigrants with

citizenship in India is like the German law, This other form of dual citizen-
ship could be imagmed as one in which an Indian citzen, residing in India and
holding an Indian passport, may be allowed to be simultancously the citizen of
another country.

2 The author follows Michacl Walzer, who proposed what might be called a
boundary condition: The idea of distributive justice presupposes a hounded world
within which distributions rake place—a group of people commitred 1o dividing,
exchanging, and sharing social goods, first of all amang themsefres. Michacl Walzer,
1983, Spheres of Justice, New York: Basic Books, p. 31 (Abraham 2002; 1-2).
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their host countries, through full citizenship nights WhiFh foster tru{y
representative democracies and ‘political integrau(on". Ll?((i Abra‘hax.ns,
paper discussed above, which makes a case for a sohd.arlt.y. and. thick
model of citizenship to correct the incoherent 1egal—md1\.uduahsﬁn of
liberal citizenship, especially in the context of free flow of mt.e'rnatlor.lal
migrant labour, the arguments in this set also call for robust cm?enshlp.
Unlike Abraham, however, who sees legal integration as insufficient and
inadequate for solid citizenship, and argues for social integrau'qn tbroggh
education in the ‘American’ way of life, social closure, and redJstnbutlon
to promote solidarity, this set of articles does not see legal int‘egratloril as
inadequate for solid citizenship, nor closure as a remedy for insufficient
integration. Looking at the problem of what may be called deferred
citizenship of large numbers of foreigners w.}m have_\yorkeq for several
years in European countries and legally qualify for citizenship, but have
not become naturalized for various tcasons, Tomas Hammar .(1985)
argues that it is the presence of large numbers of ‘per.man'e_nt imrTugranFs
without citizenship® that is anomalous to democrau.c ciizenship. This
anomaly was a result of low rates of naturalization, which could, hO\.V.CVCI’,
be corrected by promoting dual citizenship, which Wouldlcnabl.e.CItIZCIilS
to retain emotional ties and other benefits that their original cmzens}gp
bestowed on them. On the other hand, the increase in dual Cit.lZ'CrlShlp
would foster their political integration in the country of l‘CSldCr.lCC
as well as ‘effective nationality’, making way for truly repres.enmt.lvc,
political democracies (ibid: 438-50). Arguing that ‘double/ mulup'le ties
and ‘complex loyalties’ are a feature of the modern world, Martin and
Aleinikoff (2002) propose that dual citizenship ought not be seen as
‘bigamous’ and irreconcilable with national intere_sts. The growth in d}lal
nationality, they argue, ‘presents more opportunities than dan.gers, freeing
individuals from irreconcilable choices and fostering connections thi'it can
further travel, trade and peaceful relations’. The chances of conflicting
loyalties, moreover, are mitigated by ‘increasing convergence of state
interests, built around commitment to democracy and the free market,
along with the decline of conscription and interstate war’ (ibid: 81).
Most of the debate on dual citizenship in Europe, the problem ofdt?al
allegiance, and social and political integration is exclusionary, since its
frames of reference are largely constituted by the movement of (Furopean)
population within Europe. In a way, then, the thrust‘of the debate a_lso
manifests the fortification of Furope as a Union, both in terms cf a region
and its people, as well as the referential domain within which problems
of duality and incomplete citizenship may be resolved. Whenever the

»

2ol
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terms of reference shift to population flows from non-western countrics,
citizenship pets reaffirmed and re-inscribed in exclusionist terms, emerging
yet again as the bastion on which the nation-state asserts its sovereignty
and fortifies itself against ‘hordes of starving people’, who put to test the
‘universalism’ of citizenship through an assertion of their difference. In
an article, Francis Fukuyama (2006) sees the integration of immigrant
minorities—particularly those from Muslim countries—as citizens of
pluralistic democracies as the ‘more serious longer-term challenge facing
liberal democracies’, particularly in countries of Europe which have large
Muslim populations. Arguing that the problem of integration manifests
the failure of the old multicultural model, Fukuyama proposes that the
muldcultural model be replaced by more energetic effotts to integrate
non-western populations into a common liberal culture.

Prominent threads within the crisis argument sce pressures of dual
or multiple, conflicting, and competing (cultural) identities, contributing
to a dissonance between political membership and cultural ties, which
segments and enfeebles citizenship. Overlapping and competing
identities, the argument goes, have led to a decline in ‘narional identity’,
posing the question of primary identity in terms of a solidarity that
‘might dare claim legitimately to demand the sacrifice of some individual
and most competing collective identities’ (Abraham 2002: 1-2). Arguing
that boundaries and bonds stand in some determinate relationship to each
other, they invoke Walzer’s conception of a ‘community of character,
destiny, and purpose’ to show that multiple memberships have led to
a condition where people live ‘in a patchwork of communal identities
which can occupy the same geographic space and in which the public
realm may bring together people who have no common felt identities’ 2!
Such a condition is described as the domination of the ‘pluribus’, or life
in a federation rather than a community, no longer national, no longer
based on soil and place, but more likely diasporic or cosmopolitan.
Such a condition is seen as even more aggravated in terms of lack of
solidarity and community, since societics are no longer (even) lands of
immigrants. Rather, they are ‘one node in a post-national network of

diasporas’ *? where belonging is multiple and variously institutionalized,

21 David Jacobson, Rights Across Borders, Baltimore, 1997, p. viii, cited in
Abraham (2002: 3).

** Appadurai avers that, ‘Where soil and place were once the key to the link-
age of territorial affiliation . . . key identities and affiliations now only partially
revolve around the realities and images of space’. Now ‘diaspora runs with, not



152 Aapping Ciuzenship in India

with ‘the country of origin becoming a source ot identity, the counry
of residence a source of rights, and the emerging, rr:msnmic?nu} :pz\ccw a
space of political action combining the nwvo or m(_)rF _umnmcx -

I the case of Prance, with a republican modcl ot citizenship embedded
in rhe notion of jus solis, changes in nationality laws in the 1990s required
people to become French’ through a “dcdamti(m_of [such 4] \\f%]]’ when
they turned 18, While the idea of becoming Brench s not cuntr;ul)ct_or'\.' )
thcrl7rcnch notion of the nation, following Renan, as a *daily plcjblsa'tc’,
crities have argued that the change brought in 1993 is nota mzlnift'stzltlf)rl
of the republican principle and the civic n:m:m,( but h.as_ tu’ do more with
a requirement of allegiance for children of ‘foreign (mgl-n's and concerns
around building a conscnsual national identity. The poliueal ‘contm\'c.rs_\'
that was gencrated in France around Muslim school girls Wcarm;_{_
headscarves to school, the subsequent concerns regarding the nﬂturcAnt
citizenship being taught at schools, and the unxictic.s ar()un(.{ growing
tensions in the universalism of the polincal community constitutes one
expression of the ‘erisis” (Duchesne 2005; Delph_\t 2()05?._ _ ‘

It is interesting also 1o sce how changes in British L\dl‘tl()nﬁ.llt»\‘
Laws since 1948 have shifted from a position where the articulation
of Commonwealth citizenship ascribed common status to all persons
who were citizens of independent countries within the Commonwealth,
giving the Commonwealth citizen a more advantageous position un.dcr
the law of the United Kingdom in comparison with that of the ah'cn.
From 1962, the Commonwealth citizen was placed arﬁpﬂr wéth the a]l(f‘{l
except for the fact that she/he had political rlghtsi4 \1 hllc‘t-hc Shl.h
shows a loss of status tor the Commonwealth citizen, plural cltlzensljlp
continues to be accepted under the British Nationality Act, 1981. Yet,

against, the grain of identity, movement, and rcpmducitiun’. ‘Iaspora’ secms
16 now be construed “not as an exile from which one will eventually rerurn but
rather as a kind of post-national, multicultural hvbridity, m}c 15 t?xjnprcd to say 1
cosmapolitanism for Fveryman. It is important to bc‘dubmus. I'he world mav
look more like this when scen from the platinum clite tra,ucnt—ﬂyﬁr lounge than
when seen from the polvglot streets”. Sce Appadurai (1?‘)3: ")v(), r")?%., 803). -

2 Kastoryano sees transnarional activity in several forms, including a focus
on the ‘h()mé' country, Iurope, and even Lslam (2000 311,

2 Until 1962, the Commonwealth citizen had complete frecdom ()f entry and
movement in the United Kingdom and, in addinon, the right to be rcglstcrcq asa
Citizen of the United Kingdom and the Colonics within a single y'cﬂrf;F ordinars
residency prior to application. In 1962, the period was chanchd to five years as
in the case of aliens. See, tor details, Cedric Thornberry (1965).
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the question ot integration of minoritics is seen in terms of a crisis
in the multicultural modcl, calling for a more liberal political culture,
which 1s predisposed to individual rather than group autonomy.” On
the other hand, the move rowards grearer Buropean polineal inregration
has paradoxically raised questions pertining o a common Furopcean
political identity and cthno-cultural identities ar the national level.
lewould be pertinent to mention here that the recentamendments in the
citizenship lawsin India, which recognized overseas cirizcnship tor persons
ot Indian descent, removed all references to Commonwealth citizenship
that had persisted from the Citizenship Act of 1955 It is interestig that
the special status of Commonwealth citizenship was scen as the ‘main
feature’ of the British Nationalitv Ace, 1948 and a manifestation of ‘lasc
maternal clutching at a fragmenting tamily’ (Thoraberry 1965: 197). For
the Indian Ciuzenship Act of 1955, the recognition of Commonwealth
citizenship in Sections 3, 11, and 12 was not, as Thornberry would have
us believe, an affirmacion of the ‘quality of being a British subject’, but
rather a demonstration of recprocity among independent states in matters of
conferment of citizenship. The First Schedule of the Act of 1955 lists
the Commonwealth countries (including Pakistan), whose citizens would
have the status of a Commonwealth ¢itizen in India and the Indian
government could provide, ‘on a basis of reciprocity’, for the conferment
of all or any of the rights of citizens of India on the citizens of countries
specitied in the list. Fvidenty, the shift in both the countries (United
Kingdom and India) in the recognition of common status, in one case
through dilution and the other through excision, denotes not mercly
the declining significance of the Commonwealth relationship, but also
shifting prioritdes of where the future frameworks of solidarity lic. tn

* In an article in 2005, Bill Kirkman, an Emeritus Fellow of Wolfson Col-
tege, Cambridge, points our questions like “Which s higher ranking, an carl or
a marquise” or identifving two out of four given numbers those that could be
used ro call emergency services, or questions ahout the jury system, which form
part of the sample questions which people secking British citizenship may be
expected to know an answer to. The main aim of the test and the pohcy which
has produced it appear to be to produce a situation in which all citizens feel that
they belong o British sociery, especially in the context of serious interracial
tensions in Birmingham, Fnglands second citv. Yet, Kirkmun raises doubts
about the relevance of the sample questions in the citizenship test, some of
which may be trivial and others which mav demand answers of the kind that
“vast numbers of longstanding citizens” and cirizens by birth ‘would flounder in
that rask” (Kirkman 2005).
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many ways, it demonstrates how the basis of commonality in nad()n?l—
citizenship is being re-defined in both countries and how these .C()L'lntt‘les
are relocating themselves vis-a-vis their pasts, selecting and sieving, to
pave the way for the citizenship of the ‘future’. o
The category of the overseas citizen not only signifies persons
inhabiting two spheres of citizenship simultaneously, but perhaps, much
like globality, a conjuncture of volatility and motion, th.ere tbe contours
of the flows and tendencies are identifiable, yet their direction remains
ambivalent. The notion of a crisis in citizenship, which dominates the
conjuncture, emanates from the destabilization that is seen as occurrir.lg in
national citizenship owing to movements of populations. While t.h.ere is an
attempt to hold together the flock by advocating transnational .c1-tlzensh1p
based on descent, there is, on the other hand, a countervailing trend
towards ‘effective nationality’ based on notions of community founded on
association with land and bounded territories, Yet, in both cases—where
descent is prioritized, and the other where land is seen as a mgre effe'ctive
criterion of solidarity—the resolution of the crisis seems to lie increasingly
in closure. Thus, despite the widening of the scope of citizenship through
the insertion of the category of overseas citizenship in the recent
amendments in the Citizenship Act in India, the principles underlying the
shift, read with the other changes that have been introduced in the 12'1w,
show the principle of jus sanguinis or descent and bIO(?d des becorrgng
significant. While bringing in the category of overseas c1nz?n§h1p, Indian
citizenship after the amendment may convey that citizenship Is not t()'be
confined to ot associated with territory and membership within specific
state boundaries, connoting thereby, transnational or de-territorialized
citizenship. However, the fact that it is inextricably tled up with desc.ent
makes its transnationality suspect. In parts of Furope and the United
States, where land is being proposed as a more effective basisA of
nationality, the conjuncture has similarly thrown up practices of exclusion,

fortifying territorial boundaries, so that entry to the land itself is open

only selectively. Moreover, the manner in which the cfisis in citizenship is
increasingly being understood, as in Fukuyama’s and other analyses, the
terms of membership, in a quest for solid citizenship, may well move away
from democratic citizenship to hegemonic integration.

DEBATE ABOUT SONIA’S GANDHI’S CITIZENSHIP

The debate around Sonia Gandhi’s citizenship is significant for examining
the dissonance between the legal frameworks of citizenship—in her
case, citizenship acquired through registration—and the philosophical
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underpinnings of citizenship, which had also been unfolding in the various
amendments to the Constitution. On 18 April 2007, the Supreme Court
issued notices to the Central government and the Election Commission
of India on a petition filed by Rashtriya Mukti Morcha (RMM), a non-
governmental organization. The RMM was challenging the Delhi High
Court judgment dismissing its petition on whether a person of foreign
origin could be appointed to hold a public office. With the Supreme
Court’s notices to the Central government and the Election Commission
office, the debate on Sonia Gandhi’s ‘foreign origins’ was raked up once
again. About five years ago, when the issue was first brought into public
debate, questions were raised about the legality of her citizenship and,
by implication, the legitimacy of her holding the highest political office
in the country in future. The legal validity of Sonia Gandhi’s citizenship
by registration was subsequently established and public expressions
of suspicion on that count seemed to have ebbed. Suggestions for
constitutional changes to prevent persons of foreign origin from holding
important public offices continued to be made intermittently, however,
from one forum or the other. Sonia Gandhi’s own responses to such
suggestions did not attempt to dispel the ethnic or natural born basis for
legal citizenship, which the proposals for change emphatically proposed.
On the contrary, her responses to those who questioned her citizenship
placed her in consonance with the thinking that there was something
‘natural’ about being an Indian citizen. Demonstrating her ‘Indianness’, in
her dress and her demeanour, Sonia Gandhi also disclosed in interviews
that she ‘felt’ Indian. Coupled with this were the persistent reminders
that having ‘suffered’ personally as a widow, she had a share in the legacy
of “sacrifices’ which the Nehru—Gandhi family had made for the nation.
The two judgments on the question of Sonia Gandhi’s citizenship
came in response to election petitions made before the High Courts of
Allahabad and Delhi respectively, challenging her suitability for political
office in the context of the recently concluded general elections to the Lok
Sabha in September/October 1999, in which Sonia Gandhi contested
and won from the Amethi constituency in Uttar Pradesh. The election
petition filed in the High Court of Allahabad was dismissed. [t had been
filed by three petitioners—Hari Shanker Jain and Hari Krishan Lal, who
had contested and lost the clection, and a voter/elector, Prem Lal Patel.
While dismissing the petition, the High Court ruled that the ‘respective
election petitions did not raise any triable issue before the High Court
that the pleadings were lacking in precision and were vague, unspecific,
ambiguous, irrclevant, and, to some extent, also scandalous, and hence
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amounted to abuse of the process of the Court; and that the pleadings
did not disclose any cause of action worth being tried by the High Court
...”. While Prem Lal Patel, the voter, submitted to the High Court ruling,
the two contestants, Hari Shankar Jain and Hari Krishan lLal, filed an
appeal to the Supreme Court under Section 116-A of the Representation
of the People Act, 1951 (Hari Shankar Jain v. Sonia Gandhi AIR 2001 SC
3689: para 1).

The petitioners challenged the validity of Sonia Gandhi’s citizenship
under Section 5(1)(c) of the Citizenship Act (on the ground of her having
married Rajiv Gandhi, an Indian citizen), stating that she, being a.n Ital-ian
citizen, did not satisfy the pre-requisites for entitlement to registration
as an Indian citizen. The petitioners also questioned the constitutional
validity of Section 5(1)(c) itself. The defence counsel focused largely on
legal issues pertaining to whether the courts could interfere in electoral
matters and, in particular, whether a matter of citizenship of an elected
candidate could be raised as an election petition before the court. Like the
High Court, the Supreme Court dismissed the petitions of Hari Shankar
Jain and Hari Krishan Lal on the ground that the ‘election petition filed
by them cannot be directed to be heard and tried on merits as the bald
and vague averments made by them in the election petition do not satisfy
the requirement of pleading of material facts ...” (ibid.: para 33).

Interestingly, the legal deficiency of the petitions in terms of ‘lack of
evidence’ pertained to the petitioners’ specific allegation regarding the
validity of Sonia Gandhi’s marriage to Rajiv Gandhi and her citizen.shjp
by registration under Section 5(1)(c) of the Citizenship Act, allegations
which the petitioners sought to buttress by stating ‘true to personal
knowledge’ as the grounds. While the courts dismissed the allegations
as ‘bald assertions’, it commented especially on the charge regarding the
validity of Sonia Gandhi’s martiage as not just ‘infirm and deficient’ but
also ‘scandalous’. Significantly, it praised Hari Krishan Lal, the second
petitioner, who, unlike the first petitioner, did not dispute the validity of
Sonia Gandhi’s marriage and, in fact, ‘admits, in the pleading itself, the
respondent to be wife of Shri Rajiv Gandhi and states her as resembling an
‘ideal Indian woman’ bearing ‘an excellent and good exemplary character’.
The court goes on to redeem the first petitioner on this count, however:
‘Hari Shankar Jain, in fairness to pettioner we must say, did not press and
pursue this “ailegation” at the hearing before us’ (ibid., para 29).

The other petition which came before the Supreme Court was
made in the High Court of Delhi in 1999 by the RMM. The burdén
of the petition was to plead that Article 5 of the Constitution of India
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pertaining to citizenship ought to override the Citizenship Act and the
right to hold public office may, therefore, accrue only to ‘natural born
citizens of India’. While both this and the eatlier petition came in the
context of elections and raised issues concerning citizenship, the earlier
petition made Sonia Gandhi a direct respondent. The petition by RMM
had the Union of India (Home Affairs) and the Election Commission
of India as the direct respondents. The impleadment of Sonia Gandhi
and the Indian National Congress as respondents was dismissed after
P.N. Lekhi, the counsel for the petitioner, contended that the issues
raised by him were general in nature and were not against ‘particular
individual or particular political party as regards the controversy raised
in the petition whether a non-naturally born citizen can hold an elected
office or any public office’ (Rashtriya Mukti Morcha v. Union of India and
Another [WPC No. 2960/1999 and CM No. 9837/2005): para 2).

The arguments put forward by the petitioner’s and the defense
counsels, tespectively, and the judgment which followed, threw up
significant and contending atticulations concerning the nation as a
political community and citizenship as its foundational principle.
Significant considerations pertaining to what indeed was the defining
core of citizenship—ethnic or civic belonging—and whether the
constitutional provisions marking the commencement of citizenship at
the birth of the republic should have primacy over a mere Parliamentary
statute, came up for contention. In the process, notions of differendal
inclusion and hierarchical citizenship were proposed, as the category
‘natural born citizens’ imported from the American context was put
before the court for its consideration.

It is significant how the counsel for the petitioner confined the
‘fundamental concept of citizenship’ (ibid.: para 2) to the moment of
the birth of the Indian nation, which, he argued, took place with the
Indian Independence Act of 1947. Interestingly, while the petitioners
were willing to let the birth of the Indian nation be determined by
a statute enacted by an imperial regime, they were not inclined to
give similar position of privilege to the citizenship law enacted by
the Indian Parliament in 1955; “... the concept of India as a nation
only started after coming into force of the Indian Independence Act,
1947 and, therefore, that fundamental concept of citizenship cannot
be whittled down by any Act much less citizenship Act’ (ibid.). In
another example of self-contradiction, the counsel for the petitioner,
while pleading for the attribution of an overriding position to Article
5 of the Constitution, went on to argue that since ‘no effective and
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actual debate took place in the Constituent Assembly as was done at
the time of framing of the American Constitution’ (ibid.), and that
‘in the absence of any background of understanding, |on the] matter
pertaining to citizenship by the Members of the draft Constituent
Assembly and in view of the vast majority of people being ignorant
and illiterate, not effective debate on the subject took place’ (ibid.).
On the basis of these arguments, the petitioners claimed that the
delegation of power by the Constitution to the Parliament through
Article 11 could not, therefore, be seen as imposing a control on the
Constitution, even as they argued for the primacy of constitutional
provisions on citizenship.

While upholding the supremacy of Article 5 of the Constitution and
simultaneously denying the delegation of power entailed in Article 11,
the counsel proceeded to make a case for differential citizenship based
on the principle of birth, Taking recourse to a speech in the Constituent
Assembly by Alladi Krishnaswami Ayyar,whoem phasized theimportance
of having ‘some provision as to citizenship at the commencement of the
Constitution’, to avoid the ‘difficulties connected with the holding of
particular offices, and even in the starting of representative institutions
in the country under the republican constitution’, the petitioner’s counsel
contended that not every elector qualified to contest—‘only such elector
can contest who [can] satisfy the definition of citizen as provided under
Atticle 5 of the Constitution ...” (ibid., para 13). The petitioner argued
that the Constitution, in fact, made a distinction between ‘naturalized
citizen and a citizen who had become citizen on account of registration

. our laws provide two kinds of citizenship; one is ad hoc citizen and
another is permanent citizenship’ (ibid., para 28, |emphasis added]). That
permanent citizenship and political rights associated with it accrued only
to ‘natural born citizens’, was argued as follows:

. cultural and historical genes are not possible in a foreign born person.
Therefore, in the absence of knowledge of local experience, traditions, social
history, which can be possessed by a natural born citizen cannot be possessed
by a f(;rcign born person. Therefore the genetic connection with the soil cannot
be had by a person who does not have a genetic connection to the country of
adoption. A natural born has firm roots, undetstands the flow of the language,
the cultural, historical, economical, political diversity in comparison to a person
who was not born in a country but had been granted citizenship under the
statute. (ibid., para 34)

Such a person, the argument followed, could ‘enjoy civic rights but
not political rights’ (ibid., para 64).
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Dismissing the petition, the Supreme Court evinced faith in the
Parliament’s ‘wisdom’ while enacting the Citizenship Act and abstained
from what it called ‘legislating in the guise of interpretation of the
statute’ while trying to read ‘legislative intention or the intention of the
Constitution’”. While upholding legislative competence in the matter, the
Court proceeded to carve out a civic and cosmopolitan understanding of
the nation and citizenship counterpoised to the ethnic ‘natural’ citizenship
model proposed by the petitioner:

Nationalism was the basis of the arguments advanced by the petitioner that
a person who is foreign born will not have the ethos, cultural background,
the philosophy, which would be possessed by the son of the soil [sic|] has
forgotten that it is the joint willingness of the persons, natural born or foreign
born who owe their allegiance, whatever cause they profess and are involved
with the political philosophy of a State that creates a nation and a nation is
entitled to live with all such persons who owe their allegiance to the State.

(ibid., para 101)

If one has to follow the liberal and humane concept of ancient Indian
philosophy, then what our sctiptures have taught us is ‘vasudhaiv kudumbkam’,
Le., the whole planet earth is a family. When this is the ethos of the nation
and our people which has such benevolent concept then any narrow parochial
meaning de hors the provisions of law would amount to holding what is not
even in the philosophy of this soil also. (ibid., para 105)

The legal wrangling and political posturing on Sonia Gandhi’s
citizenship may be seen not merely as contests over the citizenship of
a particular person, but part of a larger ideological framework within
which citizenship continues to be placed in a specific relationship
with the state. While the state continues to dominate this relationship
by determining who belongs and on what terms, we have seen that
socio-historical changes have often intervened to give this relationship
a degree of dynamism. Yet, even when this dynamism has manifested
itself, as in ‘citizenship beyond the state’ or transnational forms of
citizenship, citizenship laws have followed the ‘crisis in citizenship’
arguments, to bring the state back in. More recently, as was discussed in
the introductory chapter, there has been an attempt to move away from
state-centreed formulations of citizenship to examine it as a complex
of multiple experiences based on local, regional, and transnational
atfiliations (Holston 1999: 169). A study of the ‘performative elements
of citizenship’ as a way of making room for manoeuvre, to emancipate
onesclf from the state, through illegalities or other ‘active’ citizenship
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practices in urban centres, has also found favour among scholars (Gordon
and Stack 2007: 117; Holston 2008). A number of insightful works on
cities as the ‘locus of citizenship development’ and the ‘sites’ where
distinctive experiences of citizenship have been fashioned have come in
this wake. Thus, for Trevor Stack, his study of Sierra de Tapalpa in West
Mexico offered an insight into the unique sense of belonging that the
city may give to the people, different from their sense of belonging to
the nation. This distinctive experience of belonging was shaped by their
conversations about their town’s history as well as their participation in
commemorative rituals and civic activities (Gordon and Stack 2007: 118).
We have discussed in the introductory chapter, the emphasis placed by
T.H. Marshall on the civil, social, city, and community-based aspects
of citizenship, which in the course of their development alongside the
cconomic impulses emerging from capitalism become dependent on the
capitalist state as a resource for rights (Marshall 1950). James Holston,
in particular, looks at cities, which, in the context of global urbanization,
become volatile, ‘crowded with citizens and non-citizens who contest
their exclusions’. In such a context of volatility, he argues, ‘citizenship is
unsettled and unsettling’ (Holston 2008: 3). Taking the case of Brazil as
‘paradigmatic’, Holston argues that Brazilian citizenship is typical in the
way it illustrates ‘a type of citizenship that all nations have at one time or
another developed” and which remains ‘among the most common’. This
citizenship is typified as one in which the state manages social differences
by “legalising them in ways that legitmate and reproduce them’ through
a regime of ‘legalised privileges and legitimated inequalities’ (ibid.: 3—4).
On the other hand, even amidst the most entrenched regimes of unequal
citizenship, can emerge what Holston calls ‘insurgent citizenship’ that
‘destabilises the entrenched’. In the margins of the cities of Brazil,
since the 1970s, insurgent citizens, movements have emerged in the
articulations of citizenship by the working classes. It is ‘the experiences
of these peripheries—particularly the hardships of illegal residence,
house building, and land conflict’ which become both the ‘context and
substance of a new urban citizenship’ (ibid.).

In the next chapter, which forms the conclusion of this work, I shall
be looking at some aspects of this urban citizenship, examining both
the ‘entrenched’ and the ‘insurgent’ to show the multiple expetiences of
citizenship through two specific cases. 1 shall also tie up the arguments
that have come up so far, to locate yet again the ways in which migration
figures in the states’ and people’s practices of citizenship.

Cities, Residual Citizens, and
Social Citizenship

Despite the fact that movement has been an inseparable aspect of
human existence, the migrant, as an unsettled and floating category,
has remained the perpetual citizen-outsider. Moreover, the migrant
is itself a paradoxical category—in that it is not only produced by
state practices of rule, which include political, social, economic,
and developmental policies and practices, but in that the migrant
has to be continually slotted out and simultaneously included on
differential terms. Thus, the displaced, the vagrant, the footloose
migrant, the stateless person, etc. have all led a precarious existence,
criminalized at certain times and subjected to perpetual relocation
and rejection at others. In the last several years, as mentioned in
the introduction, the working class, essential for providing different
kinds of services to the ‘city’, has come to be seen as a ‘threatening’
presence. The ‘cleansing and beautification’ drives and politics of
‘spatial purification’ have become surrogates for an affirmation
of the claims of the middle class over public spaces. The proximity of
the working class to middle-class colonies in large metropolises has
been sought to be excised through factory closures, slum evictions,
and so-called relocations, creating a category of citizen-outsiders, a
residual category of citizens, perpetually on the move in search of
stable livelihood.

The figure of the migrant perhaps produces the maximum anxieties
around which discourse of ‘crisis of citizenship’ are woven. It is
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interesting how in all citizenship models! and citizenship practices,
migration has increasingly been secen as having ramifications that
produce a ‘crisis in citizenship’. Some models sce migration, particularly
the inflow of diverse peoples, as weakening the sense of ‘commonality’
or ‘social bonds’ that produce solid citizenship expressed in active
participation of citizens in public life. Others see it as reflecting a major
historic transformation, whereby citizenship has shifted from exclusive
allegiance to family and descent to what has been called ‘effective
nationality’, advocating the principle of land as a more efficacious and
just principle of citizenship. All models do, however, sce migration as
leading to or being symptomatic of processes of social exclusion and
incomplete, inadequate, or discriminatory citizenship, which have been
characteristic of the social and economic transformations that have
taken place since the 1980s, in the context of the structural adjustments
sustaining the capitalist world economy.

The ways in which the ‘crisis in citizenship’ has been addressed has
been largely ambivalent. If one were to look at the different constituent
elements of citizenship, namely, civil, political, social, and cultural, and
the corresponding structures of the state (the courts, Parliament, the
welfare apparatus of the state), as well as policies of the state that give
expression to or guarantee them, one finds that ‘social exclusion’ has been
integral to developmental and social action planning and legislation. On
the other hand, there is recourse to laws, political practices, and social
policies that more emphatically than ever before mark out, externalize,
and criminalize the outsider, so much so, that migration emerges as
an unfolding process of progressive deprivation, dispossession, and
disenfranchisement.?

"'While in the Republican tradition, the tearing of the social fabric is regarded
as particulatly serious because social solidarity in the sense of a ‘social bond’
and sacial solidarity between the individual and society expressed in the active
participation of the citizen in public life is central to it, the liberal tradition sces
citizenship as a social contract bascd on equal rights by all individuals. The latter
tradition views social integration in terms of freely chosen relationships between
individuals, and migration leading to incomplete, distorted, or discriminatory
citizenship.

2 Since the 1980s, the social exclusion framework has become influential for
understating the ‘problem’ of ‘new poverty” associated with technological change
and global economic restructuring. The social exclusion framework allows an un-
derstanding of migration through an integrated and dynamic analytical framework
that reveals the ‘processes, agency, and multidimensionality of disadvantage’. It,
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The legal-political measures to address the ‘crisis’, as seen in
the discussions in the previous chapters, concern themselves with
the authorization and control of entry and movement. Freedom of
movement and residence, a right reserved for legitimate citizens, is
being increasingly affirmed in citizenship laws in most countries. As
the discussion earlier in this work has shown, from 1947 to 2005, there
have been several layers of expansion and simultaneous/synchronous
contraction of legal-formal frameworks of citizenship in [ndia. Unlike
its incorporation at the moment of commencement of the republic,
migration 1n 1986 and 2003, as incorporated in the Citizenship Act, was
explicitly associated with illegality. In 1986, the first amendment in the
Citizenship Act in India was made in the context of the long standing
dispute over Bangladeshi migrants in Assam. The amendment put in
place a sixth category of Indian citizenship, applying exceptionally to
Assam and set in motion parallel systems of identification of ‘migrants’,
deferring citizenship in some cases and conferring illegality on others.
In 2003, an amendment in the Citizenship Act inserted the category
of the overseas Indian citizen to recognize de-territoriality of Indian
citizenship. Ironically, however, coincident with the legal affirmation of
transnational citizenship of India, the association of Indian citizenship
with descent was simultaneously affirmed, with citizenship by birth
becoming stringent and conditional. While the Citizenship Act of 1955
laid down that every person born in India on or after 26 January 1950
was to be a citizen of India by birth, the Citizenship (Amendment) Act,

moreover, allows for the broadening of the notion of deprivation by bringing
together diverse manifestations and multiple causes in the form of historically
emergent interlinked patterns, namely, political, social, cultural, and economic.
This historical analytical framework is especially useful for exploring the gender
dimensions of migration since it incorporates the various aspects of exclusion
and the diverse ways in which it makes itself manifest. Such an approach is espe-
cially important since it enables us to see the relationship between migration and
marginalization in terms of multidimensional and multilinear historically emer-
gent processes. The notion of social exclusion is more pertinent as a conceptual
tool precisely because it offers a way of integrating loosely connected notions
such as poverty, deprivation, lack of access to goods, services, and assets, and
precariousness of social rights. The concept of social exclusion enables a better
understanding of poverty as a process that involves multiple agents as well as
institutions. Focusing on the ‘processes of impoverishment’ rather than on the
poor facilitates the ‘causal analysis’ of the phenomenon as well as a perception
of the interplay between its material and non-material dimensions.
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1986 provided that every person born in India would be a citizen of
India if either of whose parents was a citizen in India at the time of his birth,
prioritizing, thereby, descent from parentage of Indian origin. The late
1990s saw further entrenchment of trends towards a notion of citizenship
marked by blood ties and cultural ascriptions, with the principle of jus
sanguinis or blood assuming primacy over the principle of jus solis or
birth. The Citizenship Amendment Act of 2003 made citizenship by
birth conditional, restricting it to a person born in India, where ‘borh of
his parents are citizens of India; or one of his parents is a citizen of India
and the other is not an illegal migrant at the time of his birth” (Citizenship
Amendment Act, 2003, Section 3C).

Judicial pronouncements on the issues concerning migrants, we
have seen, have been ambivalent. While declaring the IMDT Act
(1983) unconstitutional, in its judgment delivered on 12 August 2905,
the Supreme Court described migration not only as ‘illegal” entry into
foreign territory, but also as an act of aggression, arguing within a
discussive framework that makes for a bounded notion of citizenship,
with the policing of boundaries and the determination of citizenship
construed as a significant manifestation of state sovereignty. While the
judgment cast a web of suspicion around all Bengali-speaking Muslims
in Assam and the rest of the country, more generally it has to be seen
in the context of implications for political rights and the vicious cycle
of violence, continual relocation, dispossession, and disenfranchisement
experienced by migrants. Interestingly, the category ‘migrant” has a
specific connotation, whereby it marks the ‘livelihood movcmc?nt’
of only the working class poor, who are subjected to disctimination
and violence at the hands of both the state agencies and society. The
movement for work and education of the rest of the city dwellers is
assumed to be ‘normal’ and not characterized as migration at all.

Court decisions have exhibited a shift in their position towards the
urban poor, most of them migrants who earn a meagre living working in
the unorganized sector. From looking at migrants as people who bclf)ng
to the city and have a right to claim access to its resources, especially
a dwelling place, the courts have moved to a position where they ari
viewed as unwanted encroachers and a burden on the city’s resources.’
In the Olga Tellis and Others v. Bombay Municipal Corporation and Others
case (AIR 1985 SC 180) decided on 10 July 1985, the Supreme Court

3 Usha Ramanathan (2004) has documented the shifts in the language and
perceptions of the judiciaty in the context of slum dwellers.
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emphasized, for the first time, that the right to life and, therefore, to
livelihood was linked to the dwelling place. Ironically, however, even
as the Supreme Court attested to a relationship between life, livelihood,
and the dwelling place, it rejected the petitioners’ plea to hold on to their
dwelling place and upheld Bombay Municipal Corporation’s (BMC)
decision to remove ‘encroachments on the footpaths or pavements’
as procedurally correct, as well as just and fair. The petitioners in this
case were pavement and slum dwellers in Bombay, residents of Kamraj
Nagar, a basti which was said to have come up in about 19601 near the
Western Express Highway, Bombay, and dwelling structures constructed
off the Tulsi Pipe Road, Mahim, Bombay. The PUCL, Committee for
the Protection of Democratic Rights, and two journalists also joined in
the writ petitions. In 1981, the respondents—the State of Maharashtra
and the BMC—decided to evict slum dwellers and ‘encroachers’ and
deport them to their native home towns and villages or to places outside
the city of Bombay. Upon the demolition of the pavement dwellings,
the petitioners challenged the action of the BMC in the Bombay High
Court. The High Court ruled that the petitioners could not claim any
fundamental right to put up huts on pavements or public roads, asking
them to vacate the huts by 13 October 1981.

In their appeal to the Supreme Court challenging the High Court
ruling, the petitioners argued that demolition of the pavement dwellings
and slum hutments deprived them of the right to livelihood guaranteed
by Article 21 of the Constitution and that it was constitutionally
impermissible to characterize the pavement dwellers as ‘trespassers’
because their occupation of pavements arose from economic compulsions.
The Supreme Court judgment wavered between, on the one hand, its
recognition of the compulsions in the lives of migrant workers, the “filth
and squalor’ in the slums and pavements dwellings, and the failure of
the city’s master plan to take into account the need to redistribute the
cityspace and, on the other hand, its recognition of the BMC’s duty to
reclaim public spaces for what the court saw as legitimate public use.
The judgment, delivered by Chief Justice Chandrachud, began with
the following portrayal of ‘the plight of lakhs of persons who live on
pavements and in slums in the city of Bombay’:

They constitute nearly half the population of the city. . . . The first group of
petitions relates to pavement dwellers while the second group relates to both
pavement and Basti or Slum dwellers. Those who have made pavements their
homes exist in the midst of filth and squalor, which has to be seen to be believed.
Rabid dogs in search of stinking meat and cats in search of hungry rats keep
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them company. They cook and slecp wherce they case, for no conveniences are
availabic to them. Their daughters, come of age, bathe under the nosy gaze of
adful of the feminine sense of bashfulness. The cooking and

passers by, unmi
ik lice from each other’s hair. The boys beg, Menfolk,

washing ovet, women {
without occupation, <patch chains with the connivance of the defenders of
law and order: when caught, if atall, they say “Who doesn’t commit crimes in
this ciry? It is these men 20d women who have come to this Court to ask fora
judgment that they cannot be evicted from their squalid shelters without being
offered alternative accommodation. They rely for their rights on Article 21 of
the Constituton which guarantees that no person shall be deprived of his life
except according to procedure established by law. They do not contend that
they have a right to live on the pavements. Their contention is that they have 2
right to live, a right which cannot be exercised without the means of livelihood.
They have no option but to flock to big cities like Bombay, which provide the
means of bare subsistence. They only choose a pavement or a slum which is
nearest to their place of work. In a word, their plea is that the right to life 1s
illusory without a right to the protection of the means by which alone lifc can
be lived. And, the right to life can only be taken away or abridged by a procedure
cstablished by law, which has to be fair and reasonable, not fanciful or arbitrary
such as is preseribed by the Bombay Municipal Corporation Act or the Bombay
Police Act. They also rely upon their nght to reside and settle in any part of the
country which is guaranteed by Arricle 1901)(e). (Olga Tellis and Others v. Bombay

Municipal Corporation and Others)

The judgmentillustrated compulsions in a pavenent dweller’s life by tracing
the trajectory of migration of two petitioners. One of these, P. Angamuthu,
was a landless labourer in his home town, Salem in Tamil Nadu, who was
rendered jobless because of persistent drought. Angamuthu migrated from
Salem to Bombay in 1961 in search of employment and found a job in a
chemical company in Dahisar, Bombay, on a daily wage of Rs 23 perday. A
slum-lord extorted a sum of Rs 250 from him in exchange for a shelter of
plastic sheets and canvas ona pavement on the Western Express Highway,
Bombay, where he lived with his wife and three daughters, who were 10,
13, and 5 vears of age. The second pavement dweller had a simitar life
story. He came to Bombay in 1969 from Sangamner, in the Ahmednagar
district in Maharashtra. He was a cobbler earning 7 to 8 rupecs a day, but
had to leave his home in search of employment in Bombay when his house
in the village collapsed. He got employvment in Bombay as a badli kamgar
(tcmporar_v/ ad hog/substitute worker) for Rs 350 per month. He was able
to obtain a ‘dwelling house” on a pavement in Tulstwadi by paying Rs 300
to a goonda of the locality, which he bolstered with bamboos and plastic

sheets—costing him an additional Rs 700.
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or pavements over which the public has the right of passage or access, cannot
be regarded as unreasonable, unfair or unjust. (Ofga Tellis and Others v. Bombay

Municipal Corperation und Others. para 41)

Ten years later, in Chameli Singh and Others v. State of U.P. and Another,
decided in 1996 (1996 AIR SCW 542),a bench of three judges of the Supreme
Court held that the right to shelter was a fundamental right available to all
citizens and it was read into Article 21 of the Consttution as encompassing,
within its ambit, the right to make the right to life more meaningful:

In any organised society, right to live as a human being is not ensured by meeting
only the animal needs of man. It is secured only when he is assured of all facilities
to develop himself and is freed from restrictions which inhibit his growth. All
human rights are designed to achieve this object. Right to live guaranteed in any
civilised society implies the right to food, water, decent environment, education,
medical care and shelter. These are basic human rights known to any civilised
society. All civil, political, social and cultural rights enshrined in the Universal
Declaration of Human Rights and Convention or under the Constitution of
India cannot be exercised without these basic human rights. Shelter for a human
being, therefore, is not a mere protection of his life and limb. It is home where he
has opportunities to grow physically, mentally, intellectually and spiritually. . ..

Right to shelter, therefore, includes adequate living space, safe and decent
structure, clean and decent surroundings, sufficient light, pure air and water,
electricity, sanitation and other civic amenities like roads etc. so as to have easy
right to shelter, therefore, does not mean a mere tight to a roof over one’s
head but right to all the infrastructure necessary to enable them to live and
develop as human being. Right to shelter when used as an essential requisite to
the right to live should be deemed to have been guaranteed as a fundamental
tight. (Chameli Singh v. State of U.P. and Another: para 8)

In the same vear, in the Abmedabad Municipal Corporation v. Nawab
Kban Ghulab Kban and Others case (AIR 1997 SC 152), decided on 11
October 1996, the Supreme Court admitted an appeal against the Gujarat
High Court’s decision to put a stay on the removal of encroachments
by ‘pavement dwellers in unauthorized occupation of footpaths of the
Rakhial Road in Ahmedabad, a main road of the city’. Quite like the Olga
Tellis case, the Supreme Court decided:

It would, therefore, be clear that though no person has a right to encroach and
erect structures ot otherwise on footpath, pavement or public streets or any other
place reserved or earmarked for a public purpose, the State has the Constitutional
duty to provide adequate facilities and opportunities by distributing its wealth
and resources for settlement of life and erection of shelter over their heads
to make the right to life meaningful, effective and fruitful. Right to livelihood

Citics, Residual Citizens, and Social Citizenship 169

is meaningful because no one can live without means of his living, that is the
means of livelihood. The deprivation of the right to life in that context would
not only denude right of the effective content and meaningfulness but it would
make life miserable and impossible to live. It would, therefore, be the duty of
the State to provide right to shelter to the poor and indigent weaker sections of
the society in fulfiliment of the Constitutional objectives. (Abmedabad Municipal
Corporation~N. Nawab Khan Ghulab Khan and Others)

The Court also directed the Municipal Corporation to observe its
‘constitutional and statutory duty to provide means for settlement and
residence by allotting the surplus land under the Urban Land Ceiling
Act and if necessary by acquiring the land and providing house sites or
tenements, as the case may be, according to the scheme formulated by
the Corporation’, and by evolving appropriate schemes.

In both the cases, in the course of articulating the rights of the worker
who migrated to the city in search of a livelihood and found a dwelling
on the pavements or in the slums, the Supreme Court did two things. It
enlarged the scope of the right to life, but, at the same time, hedged it
with a pre-existing limit—‘the procedure established by law’. Thus, the
Fwo municipal corporations were seen as performing their legal duties
in removing encroachments from public land. It is interesting, however,
that in neither of the two judgments was the expression ‘encroachment’
used in a way so as to impute an intention (of encroaching) onto the
slum and pavement dwellers. On the other hand, encroachment emerges
as a condition and an outcome of a seties of compelling circumstances
in the life of a migrant worker. Moreover, while justifying the removal
of encroachments, the courts instructed the municipal corporations
of Bombay and Ahmedabad, as well as the two state governments, at
length on the various programmes of rehabilitation that were to be
made available to the migrant worker on removal of his dwelling place.
Yet, in both the judgments, there was a discernable chastisement of the
municipal bodies for having ‘allowed the encroachment to endure long
enough to make it the basis for a claim for rehabilitation’.

In the Olga Tellis case, the Supreme Court ‘established’ that, ‘no
person has a right to encroach by erecting a structure or otherwise on
footpaths and pavements or other place reserved or earmarked for a
public purpose like (for e.g. garden or playground)’. Similarly, in the
Abmedabad Municipal Corporation case, it affirmed:

No one has a right to make use of a public property for the private purpose
without the requisite authorisation from the competent authority. It would,
therefore, be but the duty of the competent authority to remove encroachments



170 Mapping Citizenship India

on the pavement or footpath ot the public street obstrucnng free flow ot tratiic

or passing or re-passing by the pedestrians. (para 7)

This indictment was tollowed by instructions to the Ahmedabad
Municipal Corporation:
—..the Corporationshould always be vigilant and should notallow encroachments
of the pavements and toot paths. As soon as they notice any mcmad_mn'ms
they should forthwith take steps to have them removed L. s stared in thor
affidavit chat they arc giving 21 days notice before taking action for cjectment
of the encroachers, Thar procedure, in our view, is a fair procedure ... But the
Commissioner should ensure that evervone is served and 1f it 1s not possible
for reasons (o be recorded in the file, through fixture of 1he notice on the
hutment, duly attested by two independent panchas, This procedure would
avoid the dis}-)utc that they were not given opporranity; further pr()l()ngu.riun
ot the encroachment and hazard wo the traflic and satety of the pedestrians.
(Abmedabad Municipal Corporation . Nawal) Khan Gubaly Kban and Others, para 20)

It is interesting how in the vears that followed, Plls by residents’
welfare groups from middle class colonies pulled up their respective state
governments for failing to free public spaces of ‘encroachments’, with
the Supreme Court upholding their appeal and instructing g()\'crnrﬁcnrs
to remove encroachments for reasons different from those given in the
cases discussed carlier. Unlike the carlier judgments, where the court saw
‘encroachment’ as an inadvertent conscquence of migration in search of
livelihood and a condition manifesting the vulnerability of the migrant,
in its decisions upholding petiions by middle class environmental
groups and residents” welfare groups, the Supreme Court gave c‘cntm.]it'\‘
to the illegakity of encroachment, dissociating it from its sociological
contexts. In the PUL of lwitra H. Patel v Union of India (AIR 2000
SC1256), the Supreme Court ordered the Delhi government and other
authorities to remove ‘slums and unauthorized colonies” on ‘public” land,
dispossessing an estimated 35 lakh people. The court termed the sl_um
dwellers ‘encroachers’ whosce ‘illegitimare’ claim to land in compensation
against dispossession from their jhuggis 'Am()umcd. 1o ‘pickpocketing
the tax paver. The Court stated that ‘(the promisc ot tree land at the tax
pavers’ cost, in place of a jhuggl is a proposal which attracts many ln.nd
grz;bbcrs. Rewarding an encroacher on public land with a free ;11tcr»n:1t}1vc
site is like giving a reward to a pickpocket” (ibid.: 4). The Dclh)v l.hgh
Court judgment in Pitampura Sudbar Samits ~. Gorermment of Nationel

Capital Territory of Delhi* (apphcable to “Anna Nagar’), dehivered on 27

Wit petition Nos 4125795, C\XP 4213/1995.
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September 20020 was a common judgmenr in 63 different petitions,
filed by the middie class community through their respective residenrs”
associations, complaning against ‘J} Clusrers’ (jhuger thopri clusters) in
and around their residential arcas, which decided the fate of the slums in
Dethi. In the case of the evietion of the slums around Yamuna Pushra,
one sees how the slum dwellers were scen not just as a threar to the
adijoning middle class colonics and the citv in general, but the threat was
magnificd and projected on to the nation itsclf. This threat perception
emerged largely from the fact that a section of the slum dwellers was
also the ‘illegal/ Muslim/migrant”. During the demolition of jhuggis in
Yamuna Pushra in 2004, the inhabitants who tried to et back o their
dwellings—which were in flames—ro retrieve their belongings were
beaten and abused by the police: “Nawab ka mahal jal raba hai kya? Bhhago
ahan se” *ls the Palace of the Emperor in flames? Leave this place!”)
The police struck them on their stomachs with lathis to make them flee,
Another man was told:. ‘Nawab ho kya? Pakistan Bhaag!?” (‘Are vou an
Emperor? Leave for Pakistan!y (Padhi 2007: 73-92).

I‘or the migrants in the city, the expetience of migration is one of
pr()grcssi\'cdisp()sscssinn,\vhichincludesdiscnfmnchisemcm.1nScptcmher
1994, tor example, the Flection Commission issued a notification to the
authorities of certain constituencies in Delhi to identdfy ‘outisders’, ‘tlegal
migrants’, or forcign nadonals’ and delcte their names from the clectoral
rolls. Following the notification, the Electoral Registration Officer (KR( »
having junisdiction over the polling station covering the Jhugei Jhopri Basa
in Sanjay Amar Colony, in the Matia Mahal Assembly constituency of Delhi,
directed about 17000 of its poor, illiterate residents, mostly Muslims—
whose names figured in the clectoral rolls of the polling station—to appear
before the TIRO) with documentary evidence of their nationality. The FR(
retused, however, to accept copies of their ration cards, ihuggi tokens
issucd by the Delhi Administration, and letter’s from their native village
Pradhans/legislarors (which thev possessed) and, instead, asked for copics
of their passports, cizenship certificates, or birth certificates. In carly
1995, as a result of this special revision, the names of 16,454 voters were

removed from the clectoral roils.> While the Supreme Court quashed the

: F'ollowing this removal, PUCT, Delhi, Mahila Jagriti Samiti, and some af-
feered persons filed o wrir petitton in the Supreme Courr, which found the pro-
cedure adopred by the RO to be unreasonable, unconsiituttonal, and violative
ot statutory provisions and principles ot narural justice. The Supreme Court
quashed the proceedings of the ERO as well as the Llection Comnussion’s order
of Scprember 1995,
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proceedings of the ERO and the Election Commission’s directive, another
revision was carried out equally arbitrarily in 1998, removing the names of
12,000 persons from the electoral rolls.

Labelled ‘outsiders’ by the judiciary, media, and policymakers, the
women among the urban poor and working class are affected especially
and in multifarious ways. Not only are they pushed out of the electoral
procesé, they face repression from state machinery and constant police
surveillance, which, impacts their lives at home, in the community and
the labour market, increasing their vulnerability (Padhi 2007). In June
2007, for example, on the intervening night of 20/21, police from
the Kotwali Police Station attacked the Bengali Basti in Sanjay Amar
Colony in Delhi and arrested about 100 residents, including women and
children, flouting all norms, as evident from the following;:

1. There were no policewomen present in the police party.

2. The police used obscene, vulgar, and abusive language.

3. The people were repeatedly beaten with lathis while being rounded
up from their jhuggis, at the police chowki, and while boarding on and
off the trucks transporting them to the police station.

4. At the Kotwali Police Station, while going up to the second floor,
the policemen positioned on the staircase hit them all along~ o

5. Obscene questions were asked about male—female relations within
the family.

6. They were hit on their private parts, on the back, arms, and legs.
The above was evident in the following verbatim account of the arrest:
On 20/21 June, night, Neela heard knocks and shouts outside her ]huggi. On
opening the door, she, her husband Arif, her sister Seema, mother Alia and
brothers Bittoo and Vicky were rounded up by the police. As there was no
woman police, the women were unwilling to go to the police choxyki..There
were 1015 policemen there. Mansab Al, one of the constables, on finding t.he
women unwilling to go to the police chowki, slapped them and hit them with
his lathi. When they were taken to the chowki, they saw that 25-26 women

resident of the Colo/ny were already there. From the Chowki they were taken to
Kotwali where there were about 125 persons. Whosoever among them spoke
Bangla, was badly beaten up. The women and children were released the next
day. The men were sent to Fateh Puri Rain Basera. . . . Same treatment was
meted to Neela, wife of Siraj, and their two sons and daughters. While Neela
and kids were released, the husband was detained in Fateh Puri Rain Basera.
Earlier, on 16 June 2000, 4-5 persons were rounded up for interrogation. They
are now lodged in the Beggar’s Home at Lampur Border (PUCL 2000).

When the PUCL team went to Fatehpuri night shelter, they were refused
permission to enter and tatk to inmates. From the grilled gates, however,
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the team members could see women and children too lodged inside the
shelter.

While the urban poor is extracted from the ‘relevant’ citizenry and
converted into inconsequential residues to be evicted and (sometimes)
relocated through urban planning and judicial pronouncements, it is
indeed ironical that they figure integrally in much of the debate around
social citizenship, manifesting the contradiction between citizenship
and social class. Social citizenship is understood as certain enabling
conditions that assume for each citizen ‘equal social worth, not merely
equal rights” (Marshall 1950: 24), involving both recognition of claims and
corresponding redistribution of resources, as well as assuring minimum
supply and access to economic resources and means of livelihood, which
are assumed to be the common possession of the community. The idea
of social rights derived historically from the establishment of the welfare
state and corresponding notions of how the state—in particular, public
and political institutions and the economy—ought to be organized for
the assurance of welfare. The idea of social citizenship marked a process
whereby the egalitarian promise of citizenship, in order to envelope every
single individual, was to be consummated in the social domain also. In
this domain, each individual, despite the raging inequality of a capitalist
society, could feel secure as a member of the political community, which
valued equality, and a state that took upon itself the responsibility of
supplying such securities to the citizens. It is in this domain of social
rights that Marshall saw an immanent conflict brewing between the
imperative of the market economy to make profit and the demand of
citizenship for equality in the social domain, compelling him to admit
that the contradictory impulses of capitalism and citizenship were more
than evident in the development of social rights in the twentieth century:
“... itis clear that in the twentieth century, citizenship and the capitalist
class system have been at war’ (Marshall and Bottomore 1992: 18).
While Marshall’s observations about the contradiction came from
the experience in Britain, they were to hold true and become more
starkly relevant for Britain and other countries from the 1980s. The
suspicion that is built around entilement to benefits as part of social
rights of citizens—coupled with the emphasis on self-enterprise and
self-reliance, which has become central to a neo-liberal understanding
of responsible citizenship—has resulted in the articulation of a two-
tier hierarchical articulation of citizenship as passive and active, with an
emphatic class and ethnic/racial bias. Citizenship based on entitlements
and rights has been criticized for producing passive citizens who are
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divested of economic initiative, are content to survive on minimal
resources, and who, through their dependence on the state, put a strain
on public expenditure. The emphasis on obligations rather than rights as
the basis of active and, by implication, solid and worthwhile citizeaship
has been informed by a strong rejection of claims by the working-class
poor—often from the immigrant population—to public resources,
guided by an enduring belief that those with the capacity to contribute/
participate more, would receive greater rewards. Arguments in favour of
active citizenship, defined as above, overlook that it was not just welfare
programmes and social rights that incurred expenditure. Ensuring civil
and political rights involve their own set of institutions and related
expenditure, such as the police, courts, prisons, etc. (Riley 1992).

It may be argued, therefore, that welfare and social rights ultimately
involve a political question and need to be sustained by the power of the
democratic ideal they embody. Itis interesting how ownership of property—
the archaic principle that defined solid citizenship and was a primary
requirenent for citizenship for most of citizenship’s history, whether in
the classical republican model or liberal bourgeois model—continues to
determine the experience of citizenship for the working class/migrant
poor. It is also significant that within the realm of social citizenship, political
and economic rights tend to interweave and interlock so that one form
of deprivation leads viciously to another. Thus, the denial of social rights
does not take place alone; it is effectively a consummation of a process of
exclusion where the closures that are embedded in the institutional practices
of citizenship are made manifest through a range of graded and differential
categories and corresponding lived experiences of ciizenship.

In this context, it is important to see the differential experiences
of citizenship of the large mass of the working poor—the ‘residual
citizens’ in the cities—who are more likely to be dispensed with in
the ‘new geographies’ constituted by global cities. As mentioned
in the introduction, much of this new geography is constituted by a
disenfranchised and dispossessed work force, which is administered and
regulated as ‘populations’. Ironically, ideas of social security and welfare
technologies generated by the state come in response to the large-scale
displacement, dispossession, and proletarianization brought about by
the breakdown of rural economies, crisis in agriculture, and the taking
over of agricultural and mineral-rich land in rural and tribal areas by the
state for setting up of industrial units and export processing zones. The
distress migration from rural areas has, since the 1980s, been in the nature
of an exodus. Most of the time, the exodus is of those who are already in
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a state of marginality. In this context, if one were to look at the figures
given by the Andhra Pradesh government’s Land Committee Report,”
one can see that the poor have progressively lost control over land and
the SCs and STs—among whom the majority were in the category of
small or marginal farmers and a substantial number were agricultural
labourers—have been the most affected. The report points out that not
only has the average landholding of the SCs and STs declined in the
years between 1961 and 1991, about one lakh people belonging to the
SCs have lost land ownership. Of the people who are able to work, only
12 per cent are holding land, which has decreased from 23 per cent
in 1961. On the other hand, the percentage of agricultural labourers
increased from 57 per cent in 1961 to 72 per cent in 1991,

Significantly, since the 1990s, the rate of distress migradon in most
states has also increased. In the case of Andhra Pradesh, for example, the
exponential growth in out-migration from Andhra Pradesh toc Mumbai
and other parts of Maharashtra has been pointed out earlier in this work.
The ‘Bus to Mumbai’, as P. Sainath (2003) chose to title one of the
series of essays that he wrote on the exponential tise in out-migration
trom Andhra Pradesh, has become a metaphor for the continual flow of
population from regions gripped by agrarian crisis, dispossession, and
land-alienation. While the shift in the ideology and practice of citizenship
has been seen in this work from the manner in which the migrant has
figured in Indian citizenship laws, it is important to note thar this shift
is part of the larger socio-political transition occurring in the country. In
many ways, therefore, the category of the migrant—which made its way
into the citizenship law in 1986 and figured again in 2003—manifests '1
cycle of dispossession, dislocation, and disempowerment that has been
occurring within the country with increasing intensity from the 1980s.
If one were to look at the process of migration as it has unfolded over
the last 20 years, one sees it as leading from one form of dispossession
to another, each distancing the migrant from access to resources.
Moreover, since, in the present context of liberalization, most new jobs
are contingent, casual, and informal, in many cases involving the denial
of the right to form unions for collective bargaining and struggles, wage
labour has, in fact, become the basis of social exclusion and differential
citizenship (Barchiesi 2007).

% Report of the Land Committee appointed by the Andhra Pradesh govern-
ment, headed by Municipal Administration Minister Koneru Ranga Rao, which
submitted its report in 2006.
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Interestingly, social policies have remained constrained and compelled
by the requirement to work with fixed, stable, and precise categories, so
much so that social service benefits under the proposed Social Security
Bill may not accrue to the vast number of migrant workers, especially
seasonal/short duration migrants who do not have fixed domicile and
constitute about 20-30 million and 5-8 per cent of the work force.
Moreover, it is not just the social security cover that is denied. It is
also political citizenship, which is also dependent on certain principles
of governmentality that demand enumeration and identification of the
citizen-votet, that is denied to the migrant worker. A primary requirement
for enumeration as citizen—voter is residence, which implies that the
citizen-voter must be identifiable with a stable address. Since most
migrants are, as P. Sainath terms it, ‘locked into endless step-by-step
migrations’, and almost all migrant workers tend to be concentrated in
clusters of villages within certain districts, large numbers of rural poor,
as well as certain seats and regions, get excluded from the electoral
process.” While protective policies and inclusion in welfare schemes for
migrants are needed, the latter cannot be a matter for bureaucratic edict
alone or a matter of charity. A more political approach to migrants’
rights—which requires a framework of protection against exclusion
as well as breaking new grounds of inclusion, through a consolidation
of the interests of migrants and their expression, politically, in terms
of rights—is, therefore, required. Ultimately, migration has to be seen
in terms of the process, agency, and multidimensionality of exclusion,
leading to thwarted citizenship.

Interestingly, the National Authority for Unique Identity set up under
the aegis of the Planning Commission with Nandan Nilekani as its
chairman, is entrusted with the responsibility of preparing the National
Population Register (NPR) and issuing mult-purpose national identity
cards to all citizens. The suggestions for issuing identity cards had also
been made by the Singhvi Committee for reasons of national security. The
project was initiated in 2002 by the NDA government, and materialized

7 Moreover, as Sainath points out, there are some specific periods in the
survival cycle of migration, when the migrants are most likely to be out of their
villages. The months of April and May, when the 14th general elections (April—
May 2004) were held, were ironically the months when absences from villages
are at their peak. At a deeper level, thus, economic processes and policies that
have devastated the rural economy are also responsible for the political exclusion
of the rural poor, posing the question whether institutionalized certainties by
themselves are sufficient for a democratic electoral process.
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in 2009 under the UPA government. While detractors have seen this
project as illustrative of the surveillance mechanism of the state, the UPA
government has pushed it as an essential programme for facilitating its
flagship welfare schemes including the NREG Scheme, Sarva Shiksha
Abhiyan, National Rural Health Mission, among others, to ensure that
the schemes reach the intended and genuine target population.

Significantly, the preparation of the NPR, which is already underway,
was provided for by the Citizenship Act (through the insertion of Section
14 A, with effect from December, 2004) and the Citizenship Registration
of Citizens and the issue of National Identty Cards Rules of 2003. The
new inserton made the registration of all citizens of India, the issue of
national identity cards, the maintenance of a national population register,
and the establishment of a national registration authority by the Central
government, compulsory. What is important to note, as Usha Ramanathan
points out, is that the requirement of the creation of the NPR and compulsory
registration of the population, being undertaken under the Citizenship
Act and Rules, unlike the Census Act, does not protect the privacy of the
citizen.® On the other hand, it allows for a sharing of information, so that
the biometrics collected during the preparation of the NPR, would feed into
the UID database, and perhaps also network with other nadonal databases
including the National Intelligence Grid NATGRID). Indeed, when seen
in the context of the shifts in the basis of citizenship as manifested in the
Citizenship Amendment Act 2003/2005, the nadonal population register
may well portend not just a strict legal regime for sifting out non-citizens,
but a bar-coded relationship between the state and citizens, characterized
by increased surveillance, subjection, and control.

8 See Usha Ramanathan, ‘Implications of registering, tracking, profiling’, The
Hindu, 5 April 2010, p. 8. Ramanathan rightly points out that the Citizenship
Rules which require that each citizen act as an informant for the state, making
it the citizen’s duty to ensure that every member of the family above the age of
15 gets registered in the population register, and keeps the state informed and
updated, erodes the principle of popular sovereignty.
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The State of Punjab v. Ajarb Singh and Another

10/11/1952 DAS, SUDHI RANJAN DAS, SUDHI RANJAN SASTRI,
M. PATANJALI (CJ) MUKHERJEA, BK

BOSE, VIVIAN BHAGWATI, NATWARLAL H.

CITATION: AIR 10 1953 SCR 254

CRIMINAL APPELILATE JURISDICTION: Criminal Appeal No. 82
of 1952. Appeal under art. 132 (1) of the Constitution of India from the
Judgment and Order dated June 10, 1952, of the High Court of ]udicatur‘e
for the State of Punjab at Simla (Bhandari and Khosla J}.) in Criminal Writ
No. 144 of 1951

M. C. Setalvad (Attorney-General for India) and C. K. Daphtary (Solicitor-
General for India) (B. Ganapathy, with them) for the appellant.

J. B. Dadachanji (amicus curae) for respondent No. 1.

Judgment

DAS J.-This appeal arises out of a habeas corpus petition filed by one Ajaib
Singh in the High Court of Punjab for the production and release of onc
Musammat Sardaran alias Mukhtiar Kaur, a girl of about 12 years of age.

... On the repori made by one Major Babu Singh, Ofticer Commanding
No. 2 Field Company, S. M. Faridkot, in his letter dated February 17, 1951,
that the petitioner Ajaib Singh had three abducted persons in his posscssion,
the recovery police of Ferozepore, on Junc 22, 1951, raided his house in
village: Shersingwalla and took the girl Musammat Sardaran into custody and
delivered her 1o the custody of the Officer in charge of the Muslim Transit
Camp at Ferozepore from whence she was later transfesred to and lodged in the

Recovered Muslim Women's Camp in Jullundur City.
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A Sub-Inspector of Police named Nibar Dutt Sharma was deputed by the
Superintendent of Police, Recovery, Jullundur to make certain enquiries as to
the facts of the case. The Sub-Inspector as a result of his enquiry made a report
on October 5, 1951 to the effect, inter, that the girl had been abducted by the
petitioner during the riots of 1947.

On November 5, 1951, the petitioner filed the habeas corpus petition and
obtained an interim order that the girl should not be removed from Jullundur
until the disposal of the petition. The case of the girl was then enquired into
by two Deputy Superintendents of Police, one from India and one from
Pakistan who, after taking into consideration the report of the Sub-Inspector
and the statements made before them by the girl, her mother who appeared
before them while the enquiry was in progress, and Babu alias Ghulam
Rasul the brother of Wazir deceased who was said to be the father of the
girl and other materials, came to the conclusion, inter alia, that the girl was
a Muslim abducted during the riots of 1947 and was, therefore, an abducted
person as defined in section 2(a) (1) of the Abducted Persons (Recovery and
Restoration) Act LXV of 1949. By their teport made on November 17, 1951,
they recommended that she should be sent to Pakistan for restoration to her
next of kin but in view of the interim order of the High Court appended a
note to the effect that she should not be sent to Pakistan till the final decision
of the High Court.

The matter then came beforc a Tribunal said to have been constituted
under section 6 of the Act. That Tribunal consisted of two Superintendents of
Police, one from India and the other from Pakistan. The Tribunal on the same
day, ie., November 17, 1951, gave its decision agrecing with the findings and
recommendation of the two Deputy Superintendents of Police and directed
that the girl should be sent to Pakistan and restored to her next of kin there.

The habeas corpus petition came up for hearing before Bhandari and Khosla
J.J. on November 26, 1951, but in view of the several questions of far-reaching
importance raised in this and other similar applications, the learned Judges
referred the following questions to a Full Bench:

1. Is Central Act No. LXV of 1949 ultra vires the Constitution because its
provisions with regard to the detention in refugee camps of persons living in
India violate the rights conferred upon Indian citizens under Article 19 of the
Constitution ?

2. Is this Act ultra vires the Constitution because in terms it violates the
provisions of Article 22 of the Constitution ?

3. Is the Tribunal constituted under section 6 of the Act a Tribunal subject
tq the general supervision of the High Court by virtue of Article 227 of the
Constitution? At the same time the learned Judges made it clear that the Full
Bench would not be obliged to confine itself within the narrow limits of the
phraseology of the said questions. On the next day the learned judges made an
order that the girl be relcased on bail on furnishing security to the satisfaction



180 Appendix 1

of the Registrar in a sum of Rs. 5,000 with one surety. It 1s nat clear from the
record whether the security was actually furnished.

The matter eventually came up before a Full Bench consisting of the same
two learned judges and Harnam Singh J. In course of arguments before the
Full Bench the following further questions were added:

4. Does this Act conflict with the provision of Article 14 on the ground that
the State has denied to abducted persons equality before the law or the equal
protection of the laws within the territory of India?

5. Does this Act conflict with the provisions of Article 15 on the ground that
the State has discriminated against abducted persons who happen to be citizens
of India on the ground of religion alone?

6. Does this Act conflict with Article 21 on the ground that abducted persons
are deprived of their personal liberty in a manner which is contrary to princi-plcs
of natural justice? There was also a contention that the Tribunal which degded
this case was not properly constituted in that its members were not appointed
or nominated by the Central government and, therefore, the order passed by
the Tribunal was without jurisdiction. .

By their judgments delivered on June 10, 1952, Khosla and Harnam Singh
J) answered question 1 in the negative but Bhandari J. held that Fhe .Act was
inconsistent with the provisions of Article 19(1) (g) of the Consun.mon. fhc
learned Judges were unanimous in the view that the Act was inc9nslste.r1t with
the provisions of Article 2.2 and was void to the extent of such inconsistency.
Question 3 was not fully argued but Bhandari and Khosla JJ. expr.essed the view
that the Tribunal was subject to the general supervision of the High Court. The
Full Bench unanimously answered questions 4, 5 and 6 in the negative. .Bhandari
and Khosla JJ. further held that the Tribunal was not properly constituted for
reasons mentioned above, but in view of his finding that section 4(1) of the Act
was in conflict with Article 22(2), Harnam Singh J. did not consider it necessary
to express any opinion on the validity of the constitution of the Tribunal.

The Full Bench with their aforesaid findings remitted the case back to the
Division Bench which had referred the questions of law to the larger Bench.
The case was accordingly placed before the Division Bench which thcreaft‘er
ordered that Musammat Sardaran alias Mukhtiar Kaur be set at liberty. The girl
has since been released.

The State of Punjab has now come up on appeal before us.

... We accordingly heard arguments on the constitutional qucsdon§ on the
clear understanding that whatever view we might express on those quesn(-ms, SO
far as this particular case is concerned, the order of the High Court releasing the
girl must stand. After hearing arguments we intimated, in view of the urgency
of the matter due to the impending expiry of the Act, that our decision was that
the Act did not offend against the provisions of the Constitution and that we
would give our reasons later on. We now proceed to set forth our reasons for

the decision already announced.
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- .. The main contest before us has been on question 2 which was answered
unanimously by the Full Bench against the State, namely, whether the Act violates
the provisions of Arricle 22. If the recovery of a person as an abducred person
and the delivery of such person to the nearest camp can be said to be arrest
and detention within the meaning of Article 22(1) and (2) then it is quite clear
that the provisions of sections 4 and 7 and Article 22(1) and (2) cannot stand
together at the same time, for, to use the language of Bhandari J., ‘it is impossible
to obey the directions contained in sections 4 and 7 of the Act of 1949 without
disobeying the directions contained in clauses (1) and (2) of Article 22 . . . The
absence from the Act of the salutary provisions to be found in Article 22(1)
and (2) as to the right of the arrested person to be informed of the grounds
of such arrest and to consult and to be defended by a legal practitioner of his
choice is also significant. The learned Solicitor-General has not contended
before us, as he did before the High Court, that the overriding provisions of
Article 22(1) and (2) should be read into the Act, for the obvious reason that
whatever may be the effect of the absence from the Act of provisions similar
to those of Article 22(1), the provisions of Article 22(2) which is wholly
inconsistent with section 4 cannot possibly, on account of such inconsistency,
be read into the Act. The sole point for our consideration then is whether the
taking into custody of an abducted person by a police officer under section 4
of the Act and the delivery of such person by him into the custody of the
officer-in-charge of the nearest camp can be regarded as arrest and detention
within the meaning of Article 22(1) and (2). . ..

... A perusal of the sections referred to above will at once make it plain that
the reason in each case of arrest without a warrant is that the person arrested
is accused of having committed or reasonably suspected to have committed
or of being about to commit or of being likely to commit some offence or
misconduct. It is also to be noted that there is no provision, except in section 56,
for acquainting the person to be arrested without warrant with the grounds for

his arrest. Sections 60 and 61 prescribe the procedure to be followed after a
person is arrested without warrant.

Turning now to Article 22(1) and (2), we have to ascertain whether its protection
extends to both categories of arrests mentioned above, and, if not, then which
one of them comes within its protection. There can be no manner of doubt
that arrests without warrants issued by a court call for greater protection than
do arrests under such warrants. The provision that the arrested person should
within 24 hours be produced before the nearest Magistrate is particularly
desirable in the case of arrest otherwise than under a warrant issued by the
court, for it ensures the immediate application of a judicial mind to the legal
authority of the person making the arrest and the regularity of the procedure
adopted by him. In the case of arrest under a warrant issued by a court, the
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judicial mind had already been applied to the case when the warrant was issucd
and, therefore, there is less reason for making such production in that case a
matter of a substantive fundamental sight.

... 'This circumstance also lends support to the conclusion we have reached,
namely, ‘that the taking into custody of an abducted person under the impugned
Act is not an arrest within the meaning of Article 22(1) and (2). . . . By this Act,
the Legislature provided that the recovered Muslim abducted person should
be taken straight to the officer in charge of the camp, and the Court could not
question the wisdom of the policy of the Legislature. After the Constitution,
Article 22 being out of the way, the position in this bebalf remains the same.

... There can be no doubt that Muslim abducted persons constitute a well-
defined class for the purpose of legislation. The fact that the Act is extended only
to the several States mentioned in section 1 (2) does not make any difference, for
a classification may well be made on a geographical basis. Indeed, the consent of
the several States to the passing of this Act quite clearly indicates, in the opinion
of the governments of those States who are the best judges of the welfare of
their people, that the Muslim abducted persons to be found in those States
form one class having similar interests to protect.” Therefore the inclusion of all
of them’ in the definition of abducted persons cannot be called discriminatory.
Finally, therc is nothing discriminatory in sections 6 and 7. Section 7 only
implements the decision of the Tribunal arrived at under section 6. There are
several alternative things that the Tribunal has been authorised to do. Each and
everyone of the abducted persons is liable to be treated in one way or another
as the Tribunal may determine. It is like all offenders under a particular section
being liable to a fine or imprisonment. There is no discrimination if one is
fined and the other is imprisoned, for all offenders alike are open to the risk of
being treated in one way or another. In our view, the High Coutt quite correctly
decided this question against the petitioner.

Although we hold that the High Court erred on the construction they put upon
Article 22 and the appellant has succeeded on that point before us, this appeal
will, nevertheless, have to be dismissed on the ground that the Tribunal was not
properly constituted and its order was without jutisdiction, as conceded by the
learned Solicitor-General. We, therefore, dismiss this appeal on that ground.
We make no order as to costs.
Appeal dismissed, Agent for the appellant: P.A. Mehta.
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Sarbananda Sonowal~v. Union of India
AIR 2005 S C 2920, AIR 2005 SCW 3393

Coram: 3 R.C. LAHOTI, CJI, G. P MATHUR AND PK.
BALASUBRAMANYAN, JJ.

Writ Petition (C) No.131 of 2000, D/- 12 -7 -2005.

Judgment

G.P. Mathur, J. :- This writ petition under Article 32 of the Constitution of
India has been filed by way of public interest litigation for declaring certain
provisions of the Illegal Migrants (Determination by Tribunals) Act, (Act No.
39 of 1983) 1983 as ultra vires the Constitution of India, null and void and
consequent declaration that the Foreigners Act, 1946 and the Rules made
thereunder shall apply to the State of Assam. The second prayer made is to
declare the Illegal Migrants (Determination by Tribunals) Rules, 1984 as ultra
vires the Constitution of India and also under Section 28 of the aforesaid Act
and, therefore, null and void. Some more reliefs have been claimed which will
be referred to at the appropriate stage. The respondents to the writ petition are
the Union of India and the State of Assam.

2. The case set up in the writ petition is that the petitioner is a citizen of
India and is ordinarily resident in the State of Assam. He is a former President
of the All Assam Students Union, which is the largest non-political students,
organization in the State which was responsible for leading the students
movement in Assam in the late 1970s and early 1980s. He is also a former
Chairman of the North East Students’ Organisation, which is an umbrella
organization of students’ associations from Assam, Meghalaya, Manipur,
Nagaland, Tripura and Arunachal Pradesh, and has been activcl'v involved in
issues concerning the rights of the people of Assam including the question of
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illegal migrants settled in the said State. The issues raiscd.ifl the writ pcﬁﬁ<)n
concern all residents in the State of Assam whose rights as citizens of Indl_a have
been materially and gravely prejudiced by the operation of the liegal Migrants
(Determination by Tribunals) Act, 1983 (hereinafter referred to as ‘the IMDT
Act’). The principal grievance of the petitioner is that the IMDT Actis Wh()uy
arbitrary, unreasonable and discriminates against a class of citizens of India,
making it impossible for citizens who are residents in Assamﬂ to Asecure the
detection and deportation of foreigners from Indian soil. The Foreigners Act,
1946, applies to all the foreigners throughout India, but the _IMDT Agt which
was enacted subsequently with the professed aim of making detection :jmd
deportation of the illegal migrants residing in Assam easier has completely failed
to meet even the standards prescribed in the Foreigners Act. That apart, even
those provisions of the IMDT Act which afford some measure 0~f protection
to some genuine Indian citizens against illegal migrants are not being propcrly
enforced due to extraneous political considerations in derogation of the rights
of Indian citizens living in Assam. The result of the IMDT Act has been that a
number of non-Indians, who surreptitiously entered into Assam after March 25,
1971 without possession of valid passports, travel documents or other lawful
authority to do so, continue to reside in Assam. Their presence has changed the
whole character, cultural and ethnic composition of the area and the IMDT Act
creates a situation whereunder it has become virtually impossible to challenge
the presence of a foreigner and to secure his detection, depo?tauon or even
deletion of his name from the electoral list as they get protection on account
of the provisions of the Act. According to the census ﬁgure's, w.hich have })een
given in the writ petition, the rate of growth of the population in Assam is far
more than the rest of India which shows that large number of foreigners have
migrated to different areas of Assam and have settled there.

24. In view of Section 3(1)(c) of the IMDT Act, an illegal migrant is a
person with respect to whom all the three conditions, namely, (i) has egtercd
India on or after 25th March, 1971; (i) is a foreigner which means he is not
a citizen of India; and (iii) has entered India without being in possession of'a
valid passport or other travel documents or any other lawful authority in this
behalf, are satisfied. Therefore, if a foreigner has entered India on or after 25th
March, 1971, he would be dealt with under the IMDT Act, while as a foreigner
who has entered any part of India including Assam before 25th March, 197?,
would be dealt with under the Foreigners Act. Section 4 of the IMDT Act is
an overtiding provision which luys down that the IMDT Act or the Rl.)le or
order made therein shall have effect notwithstanding anything contained in the
Forcigners Act, 1946 or the Immigrants (Expulsion from Assa.m) Act, 1950 or
the Passport Act or any Rule or Order made thereunder. Scf:uon 8(1) confers
power on the Central government to make a reference for its decision to the
Tribunal whether any person is an illegal migrant or not. This reference can also
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be made on a representation made by an illegal migrant against any order passed
against him under the Foreigners Act not to remain in India. This provision
gives special advaatage to an illegal migrant in Assam, which is not avajlable to
any foreigner in rest of India. ...

25. It is very important to note here that IMD'T Act does not contain any
provision similar to Section 9 of the Foreigners Act, 1946 regarding burden of
proof. On the contrary it is conspicuously silent about it. In such circumstances
a very heavy burden is cast upon the authorities of the State or the applicant to

establish that a person is an illegal migrant as defined in Section 3(1)(c) of the
IMDT Act and is liable for deportation.

27. To give the exact date of entry into India of a Bangladeshi national,
who has illegally and surreptitiously crossed the international border, is not
only difficult bue virtually impossible. A citizen doing his duty towards nation
of pointing out the presence of a Bangladeshi national to the authorities of
the State is put under threat of criminal prosecution, if the contents of the
application are found to be false. ...

28. The analysis of the provisions of the IMDT Act and the Rules made
thereunder clearly demonstrate that the provisions thereof are very stringent
as compared to the provisions of the Foreigners Act, 1946 or the Foreigners
(Tribunals) Order, 1964, in the matter of detection and deportation of illegal
migrants. It is far easier to secure conviction of a person in a ctiminal trial
where he may be awarded a capital punishment or imprisonment for life than
to establish that a person is an illegal migrant on account of extremely difficult,
cumbersome and time consuming procedure laid down in the IMDT Act
and the Rules made thereunder. The Act does not contain any provision for
constitution of a screening committee which has been done under the Rules
and has been conferred a very wide power of rejecting complaints against which
no appeal lies. The figures supplied in the initial affidavit filed by the State of
Assam show that more than eighty five per cent enquiries initiated were rejected
and no reference was made to the Tribunal.

29. 'The learned Additional Solicitor General and Shri K.K. Venugopal have
laid great stress on the submission that the IMDT Act provides a very fair
procedure for determining whether a person is an illegal migrant or not as the
said question is decided by a Judicial Tribunal consisting of two members, who
are or have been Additional District Judges or District Judges. Similatly, the
Appellate Tribunal consists of two members, who are or have been Judge of
a High Court. The argdment overlooks the fact that the Screening Committee
does not consist of any judicial member but is manned by the executive....

30. The State of Assam in its affidavit filed on 24-8-2000 has pointed out some
practical problems in the implementation of the IMDT Act due to which the Act
has not become effective and the results are extremely poor, which are as follows:
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“i) The onus of proof as illegal migrants lies on the prosecution under
IMDT Act which is opposed to the Foreigners Act, 1946 under which the onus
is on the suspected foreigners.

i) There is no provision in the IMDT Act for compelling the suspect to
furnish particulars required in Form No. T of IMDT Rules and a corresponding
penal provision to deal with such suspect in case of their refusal to furnish
information as required-in Rule 5.

iii) There is no provision for compelling suspect witness to furnish
information or statement to Police Officers making enquiries and as such taking
recoutse to action under Section 176, IPC is difficult in case of refusal.

iv) The Enquiry Officer is not empowered to search home/premises of
the suspects nor can he compel the suspects to produce documents to give
necessary information.

v) Prosecution witnesses do not appear before the Tribunal for want of
necessary allowances.

vi) Once the Tribunals declate a person as an illegal migrant, he/she becomes
untraceable either before the notice is served or during the grace period of 30
days.

vii) Notice/summons issued by the Tribunals cannot easily be served due to
frequent changes of address by the illegal migrants in unknown destinations.

vii) The expulsion orders cannot be served as the illegal migrants, with
frequent change of address, merge with the people of similar ethnic origin.

ix) It is provided in the Act that for filing complaint against a suspected
person to determine as to whether he is an illegal migrant, two persons living
within the same Police Station are required to file the complaint with filing
of affidavit and an amount of Rs 100.00 which was originally Rs 25.00 is to
be deposited with the application. This provision of the Act puts a severe
restriction in filing any complaint against an illegal migrant.

x) The Tribunals after observing a long drawn procedure declare a person as
illegal migrant who is to be deported from India but such deportation becomes
very difficult as the illegal migrants change their residence and shift to some
other areas.

xi) Thete are instances of strong resistance to the Enquiry Officer conducting
enquiries against the illegal migrants in Char areas (riverine areas) and other
locations where there is heavy concentration of immigrant population.”

32. The foremost duty of the Central government is to defend the borders
of the country, prevent any trespass and make the life of the citizens safe and
secure. The Government has also a duty to prevent any internal disturbance
and maintain law and order. Kautilya in his mastetly work ‘The Arthashastra’
has said that a King had two responsibilities to his state, one internal and one
external, for which he needed an army. One of the main responsibilities was
Raksha or protection of the state from external aggression. ... The very first
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entry, namely, Entry 1 of List I of the Seventh Schedule is ‘Defence of India
and every part thereof including preparation for defence and all such acts as
may be conducive in times of war to its prosecution and after its termination
of effective demobilization’. In fact entries 1 to 4 of List I of Seventh Schedule
mainly deal with armed forces. Article 355 of the Constitution of India reads
as under :-

‘355. Duty of the Union to protect States against external aggression and
internal disturbance. — It shall be the duty of the Union to protect every State
against external aggression and internal disturbance and to ensure that the
Government of every State is catried on in accordance with the provisions of
this Constitution.’

The word ‘aggression’ is a word of very wide import. Various meanings to
the word have been given in the dictionaries, like, ‘an assault, an inroad, the
practice of setting upon anyone; an offensive action or procedure; the practice
of making attacks or encroachments; the action of a nation in violating the
rights especially the territorial rights of another nation; overt destruction; covert
hostile attitudes.”

The word ‘aggression’ is not to be confused only with ‘war’. Though war
would be included within the ambit and scope of the word ‘aggression’, but it
comprises many other acts which cannot be termed as war. ... The framers of
the Constitution have consciously used the word ‘aggression’ and not ‘war’ in
Article 355.

-.-‘aggression’ is, therefore, an all comprehensive word having very wide
meaning. Its meaning cannot be explained by a straight jacket formula but will
depend on the fact situation of every case.

The definition of ‘aggression’ as adopted by UN General Assembly
Resolution 3314 (XXIX) was, however, for a limited purpose... the acts
enumerated thercin which may amount to aggression cannot restrict or curtail
the meaning or the sense in which the word ‘aggression’ has been used in Article
355 of the Constitution,

37. The very first sentence of the Statement of Objects and Reasons of
the IMDT Act says ‘the influx of foreignets who illegally migrated into India
across the borders of the sensitive Eastern and North-Eastern regions of the
countty and remained in the country poses a threat to the integrity and security
of the said region.” It further says that ‘continuance of these persons in India
has given rise to serious problems.” The Preamble of the Act says that ‘the
continuance of such foreignets in India is detrimental to the interests of the
public of India” The Governor of Assam in his report dated 8th November,
1998 sent to the President of India has clearly said that unabated influx of
illegal migrants of Bangladesh into Assam has led to a perceptible change in
the demographic pattern of the State and has reduced the Assamese people to
a minority in their own State. It is a contributory factor behind the outbreak
of insurgency in the State and illegal migration not only affects the people of
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Assam but has more dangerous dimensions of greatly undermining our national
security. Pakistan’s 1SI is very active in Bangladesh supporting militants in
Assam. Muslim militant organizations have mushroomed in Assam. The report
also says that this can lead to the severing of the entire landmass of the north-
east with all its resources from the rest of the country which will have disastrous
strategic and economic consequences. The report is by a person who has held
the high and responsible position of Deputy Chief of the Army Staff and is very
well equipped to recognize the potential danger or threat to the security of the
nation by the unabated influx and continued presence of Bangladeshi nationals
in India. Bangladesh is one of the world’s most populous countries having very
few industries. The economic prospects of the people in that country being
extremely grim, they are too keen to cross over the border and occupy the land
wherever it is possible to do so. The report of the Governor, the affidavits
and other material on record show that millions of Bangladeshi nationals have
illegally crossed the international border and have occupied vast tracts of land
like ‘Char land’, barren or cultivable land, forest area and have taken possession
of the same in the State of Assam. Their willingness to work at low wages
has deprived Indian citizens and specially people in Assam of employment
opportunities. This, as stated in the Governor’s report, has led to insurgency
in Assam. Insurgency is undoubtedly a serious form of internal disturbance
which causes grave threat to the life of people, creates panic situation and also
hampers the growth and economic prosperity of the State of Assam though it
possesses vast natural resources.

38. This being the situation there can be no manner of doubt that the State
of Assam is facing ‘external aggression and internal disturbance’ on account of
large scale illegal migration of Bangladeshi nationals. It, therefore, becomes the
duty of Union of India to take all measures for protection of the State of Assam
from such external aggression and internal disturbance as enjoined in Article 355
of the Constitution. Having regard to this consttutional mandate, the question
arises whether the Union of India has taken any measures for that purpose.

39. We have considered the provisions of the Foreigners Act, Foreigners
(Tribunals) Order, 1964 and also the IMDT Act and the Rules made thereunder
in considerable detail in the earlier part of the judgment. They clearly demonstrate
that the procedure under the Foreigners Act and also under the Foreigners
(Tribunals) Order, 1964 is far more effective in identification and deportation of
foreigners as compared to the procedure under the IMDT Act and the Rules made
thereunder. ... As already discussed, the presence of such a large number of illegal
migrants from Bangladesh, which runs into millions, is in fact an ‘aggression’
on the State of Assam .... The impact is such that it not only affects the State
of Assam but it also affects its sister States like Arunachal Pradesh, Meghalaya,
Nagaland, etc. as the route to the said places passes through the State of Assam.

40. The Parliament enacted the Immigrants (Expulsion from Assam) Act,
1950 and the Statement of Objects and Reasons thereof reads as follows:
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‘During the last few months a serious situation had arisen from the
immigradon of a very large number of East Bengal residents into Assam. Such
large migration is disturbing the economy of the Province, besides giving rise to
a serious law and order problem. The Bill seeks to confer necessary powers on
the Central government to deal with the situation.”

The Preamble to the aforesaid Act says:

‘An Act to provide for the expulsion of certain immigrants from Assam.’

Section 2 of this Act lays down that if the Central government is of the
opinion that any person or class of persons, having been ordinarily resident in
any place outside India, has or have, whether before or after the commencement
of this Act, come into Assam and that the stay of such person or class of persons
in Assam is detrimental to the interest of the general public of India or of any
section thereof or of any Scheduled Tribe in Assam, the Central government
may by order direct such person or class of persons to remove himself or
themselves from India or Assam and give such further direction in regard to
his or their removal from India. Proviso of this Section says that it will not
apply to any person who on account of civil disturbances or the fear of such
disturbances in any area now forming part of Pakistan has been displaced from
his place of residence in such area and who has been subsequently residing in
Assam. Section 3 confers power on Central government to delegate the powers
and duties conferred upon it by Section 2 to any officers subordinate to the
Central government. It may be noted that the reference to the word “East
Bangal” in the Statement of Objects and Reasons of the aforesaid Act, which
came into force on 1st March, 1950, meant East Pakistan, which is the present
Bangladesh. Realising the serious law and order problem created by migration
from Fast Pakistan and the serious situation arising therefrom the said Act
was enacted and conferred very wide powers upon the Central government to
direct removal of any person outside India. However, on account of Section
4 of the IMDT Act the Immigrants (Expulsion from Assam) Act, 1950 has
been superseded and the provisions of the said Act have ceased to apply to the
State of Assam. Thus by enacting the IMDT Act the Parliament has divested
the Central government of the power to remove migrants from Bangladesh,
whose presence was creating serious law and order problem, which fact had
been realized by the Central government as early as in 1950. The IMDT Act
instead of maintaining peace has only revived internal disturbance.

42. The above discussion leads to irresistible conclusion that the provisions
of the IMDT Actand the Rules made thereunder clearly negate the constitutional
mandate contained in Article 355 of the Constitution, where a duty has been
cast upon the Union of India to protect every State against external aggression
and internal disturbance. The IMDT Act, which contravenes Article 355 of
the Constitution, is, therefore, wholly unconstitutional and must be struck
down.

A
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43.5hri Ashok Desan, learned senior counscl appearing tor the writ petitionet,
has submitted that the application of the IMIDT Act to the State of Assam
alone is wholly diseriminatory and violates Arricle 14 ot the Constitution as the
classification made is not founded upon any intelligible differentia and there is
no nexus beeween the basis of the cassitication and the object of the IMDT
Act. Reliance has been placed ona Seven Judge Benceh decision of this Court
in Budban Choudhry v. State of Bibar, AIR 19535 SC 191 and some other cases in
support of this submission. Shri Amarendra Saran, learned Additional Solicttor
General and also Shri KIK. Venugopal, learned senior counsel appearing for
the State of Assam, have submitted that the classification made on the basis
of historical facts and/or geographical criteria 1s a perfectly valid classification
and the petitioner cannot complain of violation of Article 14 on the ground
that the IMDT Act has been made applicable only 1o the State of Assam. It
has been further urged that a classificanon made whereunder an Act 1s made
applicable only to some of the Districts in a State or even to a part of a Districe
on account of some geographical consideration would be perfeetly valid and
would not offend Ardcle 14 of rthe Consdtution 1 anv manner. In support
of this submission, learncd counsel have placed refiance on several decisions
namely, DL Jochi v. State of Madbye Bbaral, NIR 1955 SC 334, Kishan Singh v
State of Rajasthan, NIR 1955 SC 795, Gapi Chand x. Dethi Administration, AIR 1939
SC 609, Kangshard [Haldar . State of West Bengal, NIR 1960 SC 457 and Clarence
Pais~. Union of Ludia, 2001 (4) SCC 325, ...

45. As mentioned carlier, the influx of Banglades

1 nationals who have
illegally migrated into Assam pose a threat to the integrity and sceurity ot north-
castern region. Their presence has changed the demographic character of that
region and the local people of Assam have been reduced to a status of minority
in certain districts. In such circumstances, it the Parliament had enacted a
legislation exclusively for the State of Assam which was more stringent than the
loreigners Act, which is applicable to rest of India, and also in the State of Assam
for identitication of such persons who migrated from the territory of present
Bangladesh beoween Lse January, 1906 to 24th March, [971, such a lcgislation
would have passed the test of Artcle 14 as he differentiation so made would
have had ravonal nexus with the avowed policy and objective ot the Act. But
the mere muking of a geographical classificaton cannot be sustained where the
Act instead of achieving the object of the legislation defeats the very purpose
for which the legislation has been made. As discussed cariicr, the provisions ot
the Porcigners Act are far more cffective in identfication and deportation o
toreigners who have illegally crossed the international border and have entered
India without any authority of law and have no authority to continue 1o remain
in India. For satistving the test of Article 14, the geographical factor alone in
making a classificatton 1s not enough but there must be a nexus with the objeets
sought to be achieved. If geographical consideration becomes the sole criteria

complaich overlooking the other aspect of ‘rational nexus with the poliey

Appendix [T 191

and object of the Act” it would be open to the legislature to apply enactments
made by it to any sub- division or district within the State and ieaving others at
its sweet will, This is not the underlyving spirit or the legal principle on which
Article 14 is founded. Since the classification made whereby IMIYT Act is made
applicable only to the State of Assam has no rational nexus with the poliey and
object of the Act, icis clearly violative of Ardcle 14 of the Constitudon and s
liable to be struck down on this ground also.

46. Shri Ashok Desal, learned senior counsel for the petitioner has also
urged that the reports of the Governor and also the carhier counter aftidavits
filed by Union of India and State of Assam show that the whole demographic
pattern of the State of Assam has undergone a change and the local people
ot Assam have been reduced to a minority in their own State on account of
large intlux of illegal migranes from Bangladesh. According to learned counsel,
this amounts to violation of the rights guaranceed under Article 29(1) ot the
Constitution as the people of Assam have a tundamental right to conserve their
language, script or culturce. Undoubredly, Article 29(1) confers a fundamental
right on all scctions of the citizens residing in the territory of India or any part
thereof having a disunct language, script or culture of its own to conserve the
same and any invasion of this right would be ultra vires. The enforcement of
the INIDT Act has no doubt tacilitated o a very large extent the illegal migrants
trom Bangladesh to continue to reside in Assam, who on account of their huge
number affeet the language, script and culture of the local people. However, we
do not wish to express any concluded opinion whether on the face sicuation the
IMIYT Act can be thus said to be violaang Article 29(1) ot the Constitution as
the necessary factual basis for determination of this question has not been laid

in the pleadings.

48, We consider it necessary here to bricflv notice the law regarding
deportanon of alicns as there appears to be some misconceeption about it and
it has been argued with some vehemence that aliens also possess several rights
and the procedure for their identification and deportation should be decailed
and claborate in order to ensure fairness to them.

A0 1An Litroduction to International 1 cor by 1.G. Starke (Tst Indian re-pring, 1994y
in Chapter 12 (page 348), the law on the points has been stated thus: -

“Most States claim in legal theory to exclude all aliens at will, affirming that such
unqualified nightis an essenual attobute of sovercign Govermment. The Courts of
Great Britain and the United States have lid it down thar the nght 1o exclude aliens
at will 1s an incident of territorial sovercigney, Unless bound by an intfernational
treaty to the conerary, States are not subject to a dunv under international law to
admit aliens or any duty thereunder not to expel thern. Nor does international law
impose any duty as to the period of stay ot an admitted alien.”

Like the power to retuse adnmission this is regarded as an incident of the

Statc’s territorial sovereignty. International law docs not prohibit the expulsion
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camuasse of aliens (page 351). Reference has also been miade 1o Article 13 of the
International Govenant of 1966 on Civiland Poliocal Rights which provides that
an alicn lawfully in the territory of a State party to the Covenant may be expelled
only pursuant to a decision reached by law, and except where compelling reasons
of national sccurity otherwise require, is to be allowed o submit the reasons
against his expulsion and 1o have his ease reviewed by and to be represented
for the purpose before the competent authority. 1t is important to note that this
Covenant of 1966 would apply provided an alien is lawtully in India, namely,
with valid passport, visa, etc. and not to those who have entered illegally or
unlawfully, Similar view has been expressed in Oppenbein’s International 1aw
(Ninth Edn. 1992 - in paragraphs 400, 401 and 413). The author has said that
the reception of aliens is a matter of discretion, and every State 15 by reason of
its rerritorial supremacy, competent to exclude aliens from the whole or any part
of its territory, In paragraph 413 it is said that the right of States to expel aliens
is generally recognized. It matters not whether the alien is only on a remporary
visit, or has settled down for professional business or any other purposes on
its territory, having cstablished his domicile there. A Dbelligerent may consider it
convenient to expel all hostile nationals residing or temporarily staving within
its territory; although such a measure mav be very harsh on individual aliens, i¢
is penerally accepted that such expulsion is justifiable. Having regard o Article
13 of the International Covenant on Civil and Political Rights, 1966, an alicn
lawfullv in a Stare™s territory may be expelled only in pursuance of a decision
reached in accordance with law.

52.1n | omis e Raedt . Union of India, 1991 (3) SCC 554 the two foreign nationals
engaged in missionary work had come to India in 1937 and 1948 respecovely
with proper documents hke passport, visa, ete. and were continuously living here
but by the order dated 8th July, 1987 their prayer tor further extension of the
period of stay was rejected and they were asked to leave the country by 31st July,
1987. They then challenged the order by filing a writ petidon. This Court held
that the power of the Government of India to expel foreigners is absolute and
unlimited and there is no provision in the Constitution fettering its discretion
and the executive Government has unrestricted right to expel a forcigner. So far
as right to be heard is concerned, there cannot be any hard and fast rule about
the manner in which a person concerned has to be given an opportuniry to place
his case. AIR 1991 SC 1886 : 1991 AIR SCW 2113,

53 In State of Aranachal Pradesh . Kbudi Ram Chakma, 1994 (Supp) SCC
615, following Louis De Raedt (supra), it was held thar the fundamental right
of a forcigner is confined to Article 21 for fife and liberty and does not include
the right to reside and sty in this country, as mentoned in Article 19(1)(¢),
which is applicable only to the citizens of the country. After referring to some
well-known and authoritative books on International Law it was obscerved that
the persons who reside in the territories of countries of which they are not

nationals, possess a special status under Inrernational Law. States reserve the
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right 10 expel them from their territory and to retuse to grant them certain rights
which arc enjoved by their own nationals like right 1o vote, hold public office
or to engage In political activities. Aliens mayv be debarred tfrom joining the civil
services of certain protession or from owning some properties and the State
may place them under restrictions in the interest of national sccurity or public
order. Nevertheless, once lawtully admitted to a territory, thev are entitled to
certain immediate rights necessary to the enjovment of ordinary private life.
Thus, the Bangladeshi nationals who have illegally crossed the border and have
rrespassed into Assam or are living in other parts of the country have no legal
right of any kind to remain in India and thev are Lable to be deported.

AR 1994 5C 1461 : 1994 AIR SCYXX 904,

55. Shr KUK Venugopal has submitted that Section 8 of the IMDT Act is
similar to Section 9 of the Citzenship Actand, theretore, the same interpretation
should be placed upon Section 8. In our opinion it is not possible to accept such
a contention. Scction Y of the Citizenship Act applies to a situation where the
question s whether an Indian citizen bas lost his citizenship by acquiring the
civzenship of a forcign country. Such a question can be decided onlyv by the
Central government. W e are concerned here with identification and deportation
of such Bangladeshi nationals who have llegally crossed the international
border and have raken up residence in Assam. The question of loss of Indian
citizenship on account of acquisition of citizenship of another country does not

at all arise for consideration here.

57. To sum up our conclusions, the provisions of the Tlegal Migrants
(Determination by Tribunals) Act, 1983 are ultra vires the Constitution of
India and are accordingly struck down. The UHlegal Migrants (Determination
by Tribunals) Rules, 1984 are also ultea vires and are struck down. As a
result, the Tribunals and the Appellate Tribunals constituted under the Hlegal
Migrants (Determinanon by Tribunals) Act, 1983 shall cease to function. The
Passport (Lintrvinto India) Act, 1920, the Forcigners Act, 1946, the {mmigrants
(Lixpulsion from Assamj Act, 1950 and the Passport Act, 1967 shall apply to
the State of Assam. All cases pending before the Tribunals under the [egal
Migrants (Derermination by Tribunals) Act, 1983 shall stand transferred to
the Tribunals constituted under the Foreigners (Pribunals) Order, 1964 and
shall be decided in the manner provided in the Foreigners Act, the Rules made
thereunder and the procedure prescribed under the Foreigners (Tribunals)
Order, 1964, In view of the finding that the competent authority and the
Sereening Committee had no authority or jurisdiction to reject any proceedings
initiated against any alleged illegal migrant, the orders of rejection passed by
such authoritics are declared to be void and non est in the eve of law. Tt will
be open to the authorties of the Central government or state government to

initiate fresh proceedings under the Forelgners Act against all such persons



194 Appendix 1

whose cases were not referred to the Tribunals consututed under the legal
Migrants (Dctermination by ‘T'ribunals) Act, 1983 by the competent authority
whether on account of the recommendation of the Screening Committee or any
other reason whatsocver. The appeals pending betore the Appellate Tribunats
shail be deemed to have abated.

58. In view of the discussion made above, the writ petition succeeds and is
allowed with the following directions:

(1) The provisions of the Hegal Migrants (Determinarion by Tribunals) Act,
1983 and the llegal Migrants (Determination by Tribunals) Rules, 1984 are
declared 1o be ultra vires the Coanstitution ot India and are struck down;

(2) The Tribunals and the Appellate Tribunals constituted under the Hlegal
Migrants (Determination by Tribunals) Act, 1983 shall cease to function;

(3) All cases pending before the ‘Tribunals under the Hlegal Migranes
(Determination by ‘T'ribunals ) Act, 1983 shall stand transterred to the Tribunals
constituted under the Foreigners (I'rbunals) Order, 1964 and shall be decided
in the manner provided in the Foreigners Act, the Rules made thereunder and
the procedure prescribed under the Foreigners (Tribunals) Order, 1964,

(4) It will be open to the authorities to initiate tresh proceedings under
the Toreigners Act against all such persons whose cases were not reterred
to the ribunals by the competent authority whether on account of the
rccommendation of the Screening Committee or any other reason whatsoever,

(5) All appeals pending betore the Appellate Tribunal shall be deemed to
have abared.

(6) The respondents are directed to constitute sutticient number ot Tribunals

under the Torcigners (Tribunalsy Order, 1964 to ctfeciively deal with cases ot

forcigners, who have illegally come tfrom Bangladesh or are sliceally residing in

Assam,
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Olga Tellis . Bombay Municipal Corporation
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Coram : 5 Y. VD CHANDRACHUD, CJL1, S MURTAZA FAZL ALL V. D.
TULZAPURKAR, O. CHINNAPPA REDDY AND A. VARADARAJAN,, JJ.
Wit Petns. Nos. 4610-4612 and 50068-5079 of 1981, 1D/- 10 -7 -1985.
AND

U ayyapuri Kuppusam and others, Petitioners \. State of Mabarashtra and others,

Respondents.

Judgment

CHANDRACIIUD, C. J- These Writ Petitions portray the plight of lakhs
of persons who live on pavements and in slums in the city of Bombay. They
constitute nearly half the population of the city, The first group of petitions
relates to pavement dwellers while the sccond group relates to both pavement
and Basti or slum dwellers. Those who have made pavements their homes
exist in the midst of filth and squajor, which has to be seen to be believed.
Rabid dogs in scarch of stinking meat and cats in search of hungry rats keep
them company. They cook and sleep where they case, for no conveniences are
available to them. Their daughters come of age, bathe under the nosy gaze of
passers by, unmindful of the feminine sense of bashfulness. The cooking and
washing over, women pick lice from each other’s hair. The boys beg. Menfolk,
without occupation, snatch chains with the connivance of the defenders of law
and order; when caught, if at all, they sav: “Who doesn’t commit crimes in this
city?”

2. It is these men and women who have come to this Court to ask for a
judgment that they cannot be evicted from their squalid shelters without being
offered alternative accommodation. They relv for their rights on Article 21 of

the Constitution which guarantees that no person shall be deprived of his life
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except according to procedure established by law. They do not contend that
they have a right to live on the payments. Their contention is that they have a
right to live, a right which cannot be cxercised without the means of livelihood.
They have no option but to flock to big cities like Bombay, which provide the
means of barc subsistence. They only choose a pavement or a slum which is
nearest to their place of work. In a word, their plea is thar the right to life is
illusory without a right to the protection of the means by which alone life can
be lived. And the right of life can only be taken away or abridged by a procedure
established by law, which has to be fair and reasonable, not fanciful or arbitrary
such as is prescribed by the Bombay Municipal Corporation Act ot the Bombay
Police Act. They also rely upon their right to reside and settle in any part of the
country which is guaranteed by Article 19 (f)(e).

3. The three petitioners in the group of Writ Petitions 461(-4612 of 1981 are
a journalist and two pavement dwellers. One of these two pavement dwellers, P.
Angamuthu, migrated from Salem, Tamil Nadu, to Bombay in the year 1961 in
search of employment. He was a landless labourer in his home town but he was
rendered jobless because of drought. He found a job in a2 Chemical Company at
Dahisar, Bombay, on a daily wage of Rs. 23 per day. A slum-lord extorted a sum
of Rs. 2,500 from him in exchange for a shelter of plastic sheets and canvas on
a pavement on the Western Express Highway, Bombay. He lives in it with his
wife and three daughters who are 16, 13 and 5 years of age.

4. The second of the two pavement dwellers came to Bombay in 1969 from
Sangamner, District Ahmednagar. Maharashtra. He was a cobbler earning 7 to 8
rupees a day, but his so-called house in the village fell down. He got employment
in Bombay as a Badli Kamgar for Rs. 350 per month. He was lucky in being able
to obtain a ‘dwelling house’ on a pavement at Tulsiwadi by paying Rs. 300 to a
goonda of the locality. The bamboos and the plastic sheets cost him Rs. 700.

5. On July 13, 1981, the then Chief Minister of Maharashtra, Shri A. R.
Antulay, made an announcement which was given wide publicity by the
newspapers that all pavement dwellers in the city of Bombay will be evicted
forcibly and deported to their respective places of origin or removed to places
outside the city of Bombay. The Chief Minister directed the Commissioner
of Police to provide the necessary assistance to respondent 1, the Bombay
Municipal Corporation, to demolish the pavement dwellings and deport the
pavement dwellers. The apparent justification which the Chief Minister gave
to his announcement was: ‘It is a very inhuman existence. These structures are
flimsy and open to the elements. During the monsoon there is no way these
people can live comfortably.”

6. On July 23,1981, the pavement dwelling of P. Angamuthu was demolished
by the officers of the Bombay Municipal Corporation. He and the members of
his family were put in a bus for Salem. His wife and daughters stayed back in
Salem but he returned to Bombay in search of a job and got into a pavement
house once again. The dwelling of the other petiioner was demolished even
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earlier in January, 1980 but he rebuile it. It is like a game of hide and seek. The
Corporation removes the ramshackle shelters on the pavements with the aid of
police, the pavement dwellers flec to less conspicuous pavements in by-lanes
and, when the officials are gone, they return to their old habitats. Their main
attachment to those places is the nearness thereof to their place of work.

7. In the other batch of Writ Petitions Nos. 5068—79 of 1981, which was
heard along with the petitions relating to pavement dwellers, there are 12
petitioners. The first five of those are residents of Kamraj Nagar, a basti or
habitation which is alleged to have come into existence in about 1960-61,
near the Western Express Highway, Bombay. The next four petitioners were
residing in structures constructed off the Tulsi Pipe Road, Mahim, Bombay.
Petitioner No. 10 is the Peoples’ Union for Civil Liberties, petitioner No. 11 is
the Committee for the Protection of Democratic Rights while petitioner No.
12 is a journalist.

8. The case of the petitioners in the Kamraj Nagar group of cases is that
there are over 500 hutments in this particular basti which was built in about
1960 by persons who were employed by a Construction company engaged
in laying water pipes along the Western Express Highway. The residents of
Kamraj Nagar are municipal employees, factory or hotel workers, construction
supervisors and so on. The residents of the Tulsi Pipe Road hutments claim
that they have been living there for 10 to 15 years and that they are engaged
in various small trades. On hearing about the Chief Minister’s announcement,
they filed a writ petition in the High Court of Bombay for an order of injunction
restraining the officers of the state government and the Bombay Municipal
Corporation from implementing the directive of the Chief Minister. The High
Court granted an ad interim injunction to be in force until July 21, 1981. On that
date, respondents agreed that the huts will not be demolished until October 15,
1981. However, it is alleged that on July 23, 1981 the petitioners were huddled
into State Transport buses for being deported out of Bombay. Two infants were
born during the deportation but that was set off by the death of two others.

9. The decision of the respondents to demolish the huts is challenged by
the petitioners on the ground that it is violative of Articles 19 and 21 of the
Constitution. The petitioners also ask for a declaration that the provisions of Ss.
312,313 and 314 of the Bombay Municipal Corporation Act, 1888 are invalid as
violating Arts. 14, 19 and 21 of the Constitution. The reliefs asked for in the two
groups of writ petitions are that the respondents should be directed to withdraw
the decision to demolish the pavement dwellings and the slum hutments and,
where they are already demolished, to restore possession of the sites to the
former occupants.

10. On behalf of the Government of Maharasthra, a counter-affidavit has
been filed by V.S. Munje, Under Secretary in the Department of Housing. The
counter-affidavit meets the case of the petitioners thus. The Government of
Maharashtra neither proposed to deport any pavement dweller out of the city of
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Bombay nor did it, in fact, deport anyone. Such of the pavement dwellers, who
expressed their desire in writing, that they wanted to return to their home towns
and who sought assistance from the Government in that behalf were offered
transport facilities up to the nearest rail head and were also paid railway fare or
bus fare and incidental expenses for the onward journey. The Government of
Maharashtra had issued instructions to its officers to visit specific pavements
on July 23, 1981 and to ensure that no harassment was caused to any pavement
dweller. Out of 10,000 hutment-dwellers who were likely to be affected by the
proposed demolition of hutments constructed on the pavements, only 1,024
persons opted to avail of the transport facility and the payment of incidental
expenses.

11. The counter-affidavit says that no person has any legal right to encroach
upon or to construct any structure on a foot-path, public street or on any
place over which the public has a right of way. Numerous hazards of health
and safety arise if action is not taken to remove such encroachments. Since,
no civic amenities can be provided on the pavements, the pavement dwellers
use pavements or adjoining streets for easing themselves. Apart from this,
some of the pavement dwellers indulge in anti-social acts like chain-snatching,
illicit distillation of liquor and prostitution. The lack of proper environment
leads to increased criminal tendencies, resulting in more crime in the cities.
It is, therefore, in public interest that public places like pavements and paths
are not encroached upon. The Government of Maharashtra provides housing
assistance to the weaker sections of the society like landless labourers and
persons belonging to low income groups, within the framework of its planned
policy of the economic and social development of the State. Any allocation
for housing has to be made after balancing the conflicting demands from
vatious priority sectors. The paucity of resources is a restraining factor on the
ability of the State to deal effectively with the question of providing housing
to the weaker sections of the society. The Government of Maharashtra has
issued policy directives that 75 per cent of the housing programme should
be allocated to the lower income groups and the weaker sections of the
society. One of the objects of the State’s planning policy is to ensure that
the influx of population from the rural to the urban areas is reduced in the
interest of a proper and balanced social and economic development of the
State and of the country. This is proposed to be achieved by reversing the
rate of growth of metropolitan cities and by increasing the rate of growth
of small and medium towns. The state government has therefore devised
an Employment Guarantee Scheme to enable the rural population, which
remains unemployed or under employed at certain periods of the year, to
get employment during such periods. A sum of about Rs 180 crores was
spent on that scheme during the years 1979-80 and 1980-81. On 2 October
1980 the state government launched two additional schemes for providing
employment opportunities for those who cannot get work due to old age or
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physical infirmities. The state government has also launched a scheme for
providing self-cmployment opportunitics under the ‘Sanjay Gandhi Niradhar
Anudan Yojana’. A monthly pension of Rs 60 is paid to those who are too
old to work or arc physically handicapped. 1n this scheme, about 1,56,943
persons have been identified and a sum of Rs 2.25 crores was disbursed.
Under another scheme called ‘Sanjay Gandhi Swawalamban Yojana’, interest-
free loans, subject to a maximum of Rs 2,500, were being given to persons
desiring to engage themselves in gainful employment of their own. About
1,75,000 persons had benefited under this scheme, to whom a total sum of
Rs 5.82 crores was disbursed by way of loan. In short, the objective of the
state government was to place greater emphasis on providing infrastructural
facilities to small and medium towns and to equip them so that they could act
as growth and service centres for the rural hinterland. The phenomenon of
poverty which is common to all developing countries has to be tackled on an
all-India basis by making the gains of development available to all sections of
the society through a policy of equitable distribution of income and wealth.
Urbanisation is a major problem facing the entire country, the migration of
people from the rural to the urban areas being a reflection of the colossal
poverty existing in the rural areas. The rural poverty cannot, however, be
eliminated by increasing the pressure of population on metropolitan cities like
Bombay. The problem of poverty has to be tackled by changing the structure
of the society, in which there will be a more equitable distribution of income
and greater generation of wealth. The state government has stepped up the
rate of construction of tenements for the weaker sections of the society from
Rs 2,500 to 9,500 per annum.

15. The Municipal Commissioner has stated in his counter-affidavit in Writ
Petitions 5068-79 of 1981 that the huts near the Western Express Highway,
Vile Parle, Bombay, were constructed on an accessory road which is a part of
the Highway itsclf. These hutments were never regularised by the Corporation
and no registration numbers were assigned to them.

16. In answer to the Municipal Commissioner’s counter-affidavit,
petitioner No, 12, Prafullachandra Bidwai, who is a journalist, has filed
a rejoinder asserting that Kamraj Nagar is not located on a foot-path or a
pavement. According to him, Kamraj Nagar is a basti off the Highway, in
which the huts are numbered; the record in relation to which is maintained by
the Road Development Department and the Bombay Municipal Corporation.
Contending rhat petitioners 1 to 5 have been residing in the said basti for
over 20 years, he reiterates that the public has no right of way in or over the
Kamraj Nagar. He also disputes that the huts on the foot-paths cause any
obstruction to the pedestrians or to the vehicular traffic or that those huts
are a source of nuisance or danger to public health and safety. His case in
paragraph 21 of his reply-affidavit seems to be that since the foot-paths are in
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the occupation of pavement dwellers tor a long time, toot-paths have ceased

to be foot-paths.

18. The only other pleading which deserves to be noticed is the affidavic of
the journalist petitioner, Ms Olga Tellis, in reply to the counter-attidavit of the
Government of Maharashtra, According to her, one of the important reasons
of the emergence and growth of squatter-settlements in the Metropolitan cities
in India is that the Development and Master Plans of most of the cities have
not been adhered ro. The density of population in the Bombay Metropolitan
Region is not high according to the Town Planning Standards. Difficulties are
caused by the fact that the population is not evenly distributed over the region,
in a planned manner. New constructions of commercial premises, small-scale
industries and entertainment houses in the heart of the city have been permitred
by the Government of Maharashtra contrary to law and even residenrial
p}cmiscs have been allowed to be converted into commercial premises. This,
coupled with the fact that the state government has not shitted its main offices
to the northern region of the city, has led to the concentration of the population
in the southern region due to the availability of job opportunities in that region.
Unless economic and leisure activity is decentralised, it would be impossible to
find a solution to the problems arising out of the growth of squatter colonies.
Even if squatters are evicted, they come back to the city becausc it is there that
job opportunities arc available. The alternate pitches provided to the dls[A)lﬂc.cd
pavement-dwellers on the basis of the so-called 1976 census are not an effective
means to their resettlement because those sites are situated far away from the
Malad Railway Station involving cost and time which are beyond their means.
There are no'faulitics available at Malavant like schools and hospitals, which
drives them back to the stranglehold of the city. The permission granted to
the ‘National Centre of Performing Arts’ to construct an auditorium at the
Nariman Point, Backbay Reclamation is cited as a ‘gross’ instance ot the short-
sighted, suicidal and discriminatory policy of the Government of Maharashtra.
It is as if the sea is reclaimed for the construction of business and entertainment
houses in the centre of the city, which creates job opportunities 1o which the
homeless flock. They work ‘therein and live on pavements. The grievance 18
that, as a result of this imbalance, there are not enough jobs available in the
northern’ tip of the city. The improvement of living conditions in the stums
and the regional distribution of job opportunities are the only viable remedies
for relieving congestion of the population in the centre of the city. The increasc
allowed by the state government in the Floor Space Index over and above 1.33
has led to a further concentration of population in the centre of the city,

20. The arguments advanced before us by Ms Indira Jaising, Mr V.M.
Tarkunde and Mr Ram Jethmalani cover a wide range but the main thrust

of the petitioners” case is that evicting a pavement dweller or slum dweller
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from his habitat amounts to depriving him of his right to livelihood, which is
comprehended in the right guaranteed by Article 21 of the Constitution that no
person shall be deprived of his life except according to procedure established
by taw,

27 We will firse deal with the preliminary objection raised by Mr K.K.
Singhvi, who appears on behalf of the Bombay Municipal Corporation, that the
petitioners arc estopped from contending that their huts cannot be demolished
by reason of the fundamental rights claimed by them. ...

28. Itis not possible to aceept the contention that the petitioners are estopped
from sctting up their fundamental rights as a defence to the demolition of the
huts put up by them on pavements or parts of public roads. There can be no
estoppel against the Constitution. The Consttution is not only the paramount
law of the land but, it is the source and sustenance of all laws. Its provisions
are conceived in public interest and arc intended to serve a public purposc.
The doctrine of estoppel is based on the principle that consistency in word and
action ymparts certainty and honesty to human affairs. ...

32. As we have stated while summing up the petitioners” case, the main
plank of their argument is that the right to life which is guaranteed by Art.
21 includes the right to livelihood and since they will be deprived of their
livelihood if they, are evicted from their slum and pavement dwellings, their
eviction is tantamount to deprivation of their life and is hence unconstitutional.
For purposes of argument, we will assume the factual correctness of the premise
that it the petitioners are evicted from their dwellings, they will be deprived of
their livelihood. Upon that assumption, the question which we have to consider
is whether the right o life includes the right to livelihood. We see only one
answer to that question, namely, that it does. The sweep of the right to life
conferred by Article 21 is wide and far-reaching. It docs noc mean merely that
life cannot be extinguished or taken away as, for example, by the imposition
and c¢xecution of the death sentence, except according to procedure established
by law. That is but onc aspeet of the right to life. An equally important facet
of that right is the right to livelihood because no person can live without the
mcans of living, that is, the means ot livelihood. If the right to livelihood is not
treated as a part of the consttutional right to life, the casiest way of depriving
a person of his right to life would be to deprive him of his means of livelihood
to the point of abrogation. Such deprivation would not only denude the life of
its effective content and meaningfulness but it would make life impossible to
live. And yvet, such deprivation would not have to be in accordance with the

procedure established by Jaw, if the right to livelihood is not regarded as a part
of the right to lite. That, which alone makes it possible to live, leave aside what
makes lite fivable, must be deemed to be an integral component of the right to
life. Deprive a person of his right to livelihood and vou shall have deprived him
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of his life. Indeed, that explains the massive migration of the rural population
10 big citics. They migrate because they have no means of livelihood in the
villages. The motive force which propels their desertion of their hearths and
homes in the village is the struggle for survival, that is, the struggle for life.
So unimpeachable is the evidence of the nexus between life and the mcans
of livelihood. They have to eat to live: Only a handful can afford the luxury
of living to eat. That they can do, namely, eat, only if they have the means of
livelihood. That is the context in which it was said by Douglas J. in Baksey
(1954) 347 M.D. 442 that the right to work is the most precious liberty that man
possesses. It is the most precious liberty because it sustains and enables a man
to live and the right to life is a precious freedom. ‘Life’, as observed by Field, J.
in Munn v. linois (1877) 94 US 113, means something more than merc animal
existence and the inhibition against the deprivation of life extends to all those
limits and faculties by which life is enjoyed. This observation was quoted with
approval by this Court in Kbarak Singh v. State of U.P., (1964) 1 SCR 332: (AIR
1963 SC 1295).

33. Article 39(a) of the Constitution, which is a Directive Principle of State
Policy, provides that the State shall, in particular, direct its policy towards
securing that the citizens, men and women equally, have the right to an adequate
means of livelihood. Article 41, which is another Directive Principle, provides,
inter alia, that the State shall, within the limits of its economic capacity and
development, make effective provision for securing the right to work in cases of
unemployment and of undeserved want. Article 37 provides that the Directive
Principles, though not enforceable by any Court, are nevertheless fundamental
in the governance of the country. The Principles contained in Arts. 39(a) and 41
must be regarded as equally fundamental in the understanding and interpretation
of the meaning and content of fundamental rights. If there is an obligation
upon the State to secure to the citizens an adequate means of livelihood and
the right to work, it would be sheer pedantry to exclude the right to livelihood
from the content of the right to life. The State may not, by affirmative action,
be compellable to provide adequate means of livelihood or work to the citizens.
But, any person, who is deprived of his right to livelihood except according
to just and fair procedure established by law, can challenge the deprivation as
offending the right to life conferred by Article 21.

34. Learned counsel for the respondents placed strong reliance on a decision
of this Court in I Re: Sant Ram (1960) 3 SCR 499: (AIR 1960 SC 932) in support
of their contention that the right to life, guaranteed by Art. 21 does not include
the right to livelthood. Rule 24 of the Supreme Court Rules empowers the
Registrar to publish lists of persons who are proved to be habitually acting
as touts. The Registrar issued a notice to the appellant and one other person
to show cause why their names should not be included in the list of touts.
That notice was challenged by the appellant on the ground, inter alia, that it
contravenes Article 21 of the Constitution since, by the inclusion of his name

Appendix [T 203

in the list of touts, he was deprived of his nght to livelihood, which is included
in the right to life. It was held by a Constitution Bench of this Court that the
language of Article 21 cannot be pressed in aid of the argument that the word
‘life’ in Article 21 includes ‘livelihood’ also. This decision is distinguishable
because, under the Constitution, no person can claim the right to livelihood by
the pursuit of an opprobrious occupation or a nefarious trade or business, liké
toutism, gambling or living on the gains of prostitution. The petitioners before
us do not claim the right to dwell on pavements or in slums for the purpose
of pursuing any activity which is illegal, immoral or contrary to public interest.
Many of them pursue occupations which are humble but honourable.

36. It is clear from the various expert studies to which we have referred
while setting out the substance of the pleadings that one of the main reasons
of the emergence and growth of squatter-settlements in big Metropolitan cities
like Bombay is the availability of job opportunities which are lacking in the rural
sector. The undisputed fact that even after eviction, the squatters return to the
cities affords proof of that positon. The Planning Commission’s publication,
“The Report of the Expert Group of Programmes tor the Alleviation of Poverty’
(1982) shows that half of the population in India lives below the poverty Ijné,
a large part of which lives in villages. A publication of the Government of
Maharashtra, ‘Budget and the New 20 Point Socio-Economic Programme’
shows that about 45 lakhs of families in rural areas live below the poverty line
and that the average agricultural holding of a farmer, which is 0.4 hectares,
is hardly cnough to sustain him and his comparatively large family. The
landless labourers, who constitute the bulk of the village population, are deeply
imbedded in the mire of poverty. It is due to these economic pressures that th;?
rural population is forced to migrate to urban areas in search of employment.
The affluent and the not-so-affluent are alike in search of domestic servants,
Industrial and business houses pay a fair wage to the skilled workman that
a villager becomes in course of time. Having found a job, even if it means
washing pots and pans, the migrant sticks to the big city. If driven out, he
returns in quest ot another job. The cost of public sector housing is beyonci his
modest means and the less we refer to the deals of private builders the better
for all, excluding none. Added to these faciors is the stark reality of growing
insecurity in villages on account of the tyranny of parochialism and casteism.
The announcement made by the Maharashtra Chief Minister regarding the
deportation of willing pavement dwellers affords some indication that they are
migrants from the interior areas, within and outside Maharashtra. [t is estimated
that about 200 to 300 people enter Bombay every day in seatch of employment.
These facts constitute empirical evidence to justify the conclusion that persons
in the position of petitioners live in slums and on pavements because they have
small jobs to nurse in the city and there is no-where else to live. Evidently, they
choose a pavement or a slum in the vicinity of their place of work, the time
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otherwise taken in commuting and its cost being forbidding for their slender
means. To lose the pavement or the slum is to lose the job. The conclusion,
therefore, in terms of the constitutional phraseology is that the eviction of the
petitioners will lead to deprivation of their livelihood and consequently to the
deprivation of life.

37. Two conclusions emerge from this discussion: one, that the right to life
which is conferred by Article 21 includes the right to livelihood and rwo, that
it is established that if the petitioners are evicted from their dwellings, they will
be deprived of their livelihood. But the Constitution does not put an absolute
embargo on the deprivation of life or personal liberty. By Article 21, such
deprivation has to be according to procedure established by law. In the instant
case, the law which allows the deprivation of the right conferred by Article 21 is
the Bombay Municipal Corporation Act, 1888, the relevant provisions of which
are contained in Secs. 312(1), 313(1)(a) and 314.

40. Just as 2 mala fide act has no existence in the eye of law, even so,
unreasonableness vitiates law and procedure alike. It is therefore essential that
the procedure prescribed by law for depriving a person of his fundamental
right, in this case the tight to life, must conform to the norms of justdce and
fairplay. Procedure, which is unjust or unfair in the circumstances of a case,
attracts the vice of unreasonableness, thereby vitiating the law which prescribes
that procedure and consequently, the action taken under it. Any action taken
by a public authority which is invested with statutory powers has, therefore, to
be tested by the application of two standards: The action must be within the
scope of the authority conferred by law and secondly, it must be reasorable. If
any action, within the scope of the authority conferred by law, is found to be
unreasonable, it must mean that the procedure established by law under which
that action is taken is itself unreasonable. The substance of the law cannot be
divorced from the procedure which it prescribes for, how reasonable the law is,
depends upon how fair is the procedure prescribed by it. Sir Raymond Evershed
says that ‘The Influence of Remedies on Rights’ (Current Legal Problems 1953,
Volume 6.), from the point of view of the ordinary citizen, it is the procedure
that will most strongly weigh with him. He will tend to form his judgment of
the excellence or otherwise of the legal system from his personal knowledge
and experience in seeing the legal machine at work’. Therefore, ‘He that takes
the procedural sword shall perish with the sword’ Per Frankfurter J. in Vétareli
v. Seaton, (1959) 3 Law ED 2d 1012.”

43, In the first place, footpaths or pavements are public properties which are
intended to serve the convenience of the general public. They are not laid for
private use and indeed, their use for a private purpose frustrates the very object
for which they are carved out from portions of public streets. The main reason
for laying out pavements is to ensure that the pedestrians are able to go about
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their daily affairs with a reasonable measure of safety and security. That facility,
which has matured into a right of the pedestrians, cannot be set at naught by
allowing encroachments to be made on the pavements.

44. The challenge of the petitioners to the validity of the relevant provisions
of the Bombay Municipal Corporation Act is directed principally at thte
procedure prescribed by Sec. 314 of that Act, which provides by clause (a)
that the Commissioner may, without notice, take steps for the removal of
encroachments in or upon any street, channel, drain, etc. By reason of Sec. 3(w),
‘street’ includes a causeway, footway or passage. In order to decide whether the
procedure prescribed by Sec. 314 is fair and reasonable, we must first determine
the true meaning of that section because, the meaning of the law determines
its legality. If a law is found to direct the doing of an act which is forbidden by
the Constitution or to compel, in the performance of an act, the adoption of a
procedure which is impermissible under the Constitution, it would have to be
struck down. Considered in its proper perspective, Sec. 314 is in the nature of
an enabling provision and not of a compulsive character.

47. The proposition that notice need not be given of a proposed action
because there can possibly be no answer to it, is contrary to the well-recognized
understanding of the real import of the rule of hearing. That proposition
overlooks that justice must not only be done but must manifestly be seen to be
done and confuses one for the other. The appearance of injustice is the denial
of justice.

49. The jurisprudence requiring hearing to be given to those who have
encroached on pavements and other public properties evoked a sharp response
from the respondents’ counsel. ‘Hearing to be given to trespassers who have
encroached on public properties; to persons who commit crimes’, they seemed
to ask in wonderment. There is no doubt that the petitioners are using pavements
and other public properties for an unauthorised putpose. But, their intention or
object in doing so is not to ‘Commit an offence or intimidate, insult or annoy
any person’ which is the gist of the offence of ‘Criminal trespass’ under section
441 of the Penal Code. They manage to find a habitat in places which are mostly
filthy or marshy, out of sheer helplessness. It is not as if they have a free choice
to exercise as to whether to commit an encroachment and if so where. ...

50. The charge made by the state government in its affidavit that slum and
pavement dwellers exhibit special ctiminal tendencies is unfounded. According
to Dr P.K. Muttagi, Head of the unit for urban studies of the Tata Institute
of Social Sciences, Bombay, the surveys carried out in 1972, 1977, 1979 and
1981 show that many families which have chosen the Bombay footpaths just
for survival, have been living there for several years and that 53 per cent of
the pavement dwellers are self-employed as hawkers in vegetables, flowers,
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ice-cream, tays, balloons, buttons, necdles and so on. Over 38 per cent are in the
wage-cmployed category as casual labourers, construction workers, domestic
servants and luggage carriers. Only 1. 7 per cent of the total number is generally
unemployed. Dr Muttagi found among the pavemcnt dwellers a graduate of
Marathwada University and 2 Muslim poet of some standing. “These people
have merged with the landscape, become part of it, like the chameleon’, though
their contact with their more fortunate neighbours whe live in adjoining high-
rise buildings is casual. The most important finding of Dr Muttagi is that the
pavement dwellers are a peaceful lot, “for, they stand to losc their shelter on
the pavement if they disturb the affluent or indulge in fights with their fellow
dwellers. The charge of the state government, besides being contrary to these
scientific findings, is born of prejudice against the poor and the destitute.
Affluent people living in sky-scrapers also commit crimes varying from living
on the gains of prostitution and defrauding the public treasury to smuggling.
But, they get away. The pavement dwellers, when caught, defend themselves
by asking, “who does not commit crimes in this city?”, As observed by Anand
Chakravarti, the separation between existential realities and the thetoric of
socialism indulged in by the wielders of power in the government cannot be
more profound. [‘Some Aspects of Inequality in Rural India : A Sociological
Perspective’ published in Equality and Inequality, Theory and Practice, edited by
André Béreille, 1983 |.

51. Normally, we would have directed the Municipal Commissioner to
afford an opportunity to the petitioners to show why the encroachments
committed by them on pavements or footpaths should not be removed. But,
the opportunity which was denied by the Commissioner was granted by us in an
ample measure, both sides having made their contentions elaborately on facts as
well as on law. Having considered those contentions, we are of the opinion that
the Commissioner was justified in directing the removal of the encroachments
committed by the petitioners on pavements, footpaths or accessory roads. ...

52. Insofar as the Kamraj Nagar Bast is concerned, there are over 400
hutments therein. The affidavit of the Municipal Commissioner, Shrt D.M.
Sukhthankar, shows that the Basti was constructed on an accessory road leading
to the highway. Tt is also clear from that affidavit that the hutments were never
regularised and no registration numbers were assigned to them by the Road
Development Department. Since the Basti is situated on a part of the road
leading to the Express Highway, serious traffic hazards arise on account of the
straying of the Basti children on to the Express Highway, on which there is
heavy vehicular traffic. The same criterion would apply to the Kamraj Nagar
Basti as would apply to the dwellings constructed unauthorisedly on other roads
and pavements in the city.

53. The affidavit of Shri Arvind V. Gokak, Administrator of the Maharashtra
Housing and Areas Development Authority, Bombay, shows that the state
government had taken a decision to compile a list of slums which were required
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to be removed in public interest and to allocate, after a spot inspection, 500
acres of vacant land in or near the Bombay Suburban District for resettlement
of hutment dwellers removed from the slums. A census was accordingly carried
out on January 4, 1976 to enumerate the slum dwellers spread over about 850
colonies all over Bombay. About 67 per cent of the hutment dwellers produced
photographs of the heads of their families, on the basis of which the hutments
were numbered and their occupants were given identity cards. Shri Gokak
further says in his affidavit that the Government had aiso decided that the
slums which were in existence for a long time and which were improved and
developed, would not normally be demolished unless the land was required
for a public purpose. In the event that the land was so required, the policy
of the state government was to provide alternate accommodation to the slum
dwellers who were censused and possessed identity cards. The Circular of the
state government dated February 4, 1976 (No. SIS/176/D-41) bears out this
position. In the enumeration of the hutment dwellers, some persons occupying
pavements also happened to be given census cards. The Government decided
to allot pitches to such persons at a place near Malavani. These assurances held
forth by the Government must be made good. In other words, despite the
finding recorded by us that the provision contained in Section 314 of the BMC
Act is valid, pavement dwellers to whom census cards were given in 1976 must
be given alternate pitches at Malavani though not as a condition precedent to the
removal of encroachments committed by them. Secondly, slum dwellers who
were censused and were given identity cards must be provided with alternate
accommodation before they are evicted. There is a controversy between the
petitioners and the state government as to the extent of vacant land which is
available for resettlement of the inhabitants of pavements and slums. Whatever
that may be, the highest priority must be accorded by the state government to the
resettlement of these unfortunate persons by allotting to them such land as the
government finds to be conveniently available. The Maharashtra Employment
Guarantee Act, 1977, the Employment Guarantee Scheme, the New Twenty
Point Socio-Economic Programme, 1982, the Affordable Low Income Shelte}
Programme in Bombay Metropolitan Region and the Programme of House
Building for the Economically Weaker Sections must not remain a dead letter
as such schemes and programmes often do. Not only that, but more and more
such programmes must be initiated if the theory of equal protection of laws
has to take its rightful place in the struggle for equality. In these matters, the
demand is not so much for less governmental interference as for positive
governmental action to provide equal treatment to neglected segments of
society. The profound rhetoric of socialism must be translated into practice for
the problems which confront the State are problems of human destiny.

54. During the course of arguments, an affidavit was filed by Shri SK.
Jahagirdar, Under Secretary in the Department of Housing, Government of
Maharashtra, setting out the various housing schemes which are under the
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consideration of the state government. The affidavit contains useful information
on various aspects relating to slum and pavement dwellers. The census of 1976,
which is referred to in that affidavit shows that 28.18 lakhs of people were
living in 6,27,404 households spread over 1,680 slum pockets. The earning of
80 per cent of the slum households did not exceed Rs. 600 per month. The
state government has a proposal to undertake ‘Low Income Scheme Shelter
Programme’ with the aid of the World Bank. Under that Scheme, 85,000 small
plots for construction of houses would become available, out of which 40,000
would be in Greater Bombay, 25,000 in the Thane-Kalyan area and 20,000 in
the New Bombay region. The state government is also proposing to undertake
‘Slum Upgradation Programme (SUP)’ under which basic civic amenities would
be made available to the slum dwellers. We trust that these Schemes, grandiose
as they appear, will be pursued faithfully and the aid obtained from the World
Bank utilised systematically and effectively for achieving its purpose.

55. There is no short term or marginal solution to the question of squatter
colonies, nor are such colonies unique to the cities of India. Every country,
during its historical evolution, has faced the problem of squatter settlements
and most countries of the underdeveloped world face this problem today. Even
the highly developed affluent societies face the same problem, though with
their larger resources and smaller populations, their task is far less difficult. The
forcible eviction of squatters, even if they are resettled in other sites, totally
disrupts the economic life of the household.

57. To summarize, we hold that no person has the right to encroach, by
erecting a structure or otherwise, on footpaths, pavements or any other
place reserved or earmarked for a public purpose like, for example, a garden
or a playground that the provision contained in Section 314 of the Bombay
Municipal Corporation Act is not unreasonable in the circumstances of the
case; and that, the Kamraj Nagar Basti is situated on an accessory road leading
to the Western Express Highway. We have referred to the assurances given
by the state government in its pleadings here which, we repeat, must be made
good. Stated briefly, pavement dwellers who were censused or who happened
to be censused in 1970 should be given, though not as a condition precedent to
their removal, alternate pitches at Malavani or, at such other convenient place as
the government considers reasonable but not farther away in terms of distance;
slum dwellers who were given identity cards and whose dwellings were numbered
in the 1976 census must be given alternate sites for their re-settlement; slums
which have been in existence for a long time, say for twenty years or more, and
which have been improved and developed will not be removed unless the land
on which they stand or the appurtenant land is required for a public purpose, in
which case, alternate sites or accommodation will be provided to them; the T.ow
Income Scheme Shelter Programme’ which is proposed to be undertaken with
the aid of the World Bank will be pursued earnestly; and the ‘Slum Upgradation
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Programme (SUP)’ under which basic amenities are to be given to slum dwellers
will be implemented without delay. In order to minimise the hardship involved
in any eviction, we direct that the slums, wherever situated, will not be removed
until one month after the end of the current monsoon season, that is, until
October 31, 1985 and, thereatter, only in accordance with this judgment. If any
slum is required to be removed before that date partdes may apply to this Court.
Pavement dwellers, whether censused or uncensused, will not be removed until
the same date, viz. October 31, 1985.

58. The Writ Petitions will stand disposed of accordingly. There will be no
order as to costs.

Order accordingly.
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